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T a COURT of GE INERAL SESSIONS 
of the Peace, holden in and for the City 
and County of New-York, at the City- 
Hall of the said City, on Monday, the 2d 
day of February, in the year of our 
Lord one thousand eight hundred and 
eighteen— 
PRESENT, 
he Honourable 
JACOB RADCLIFF, Mayor. 
JOHN B. COLES and 
REUBEN MUNSON, 
IUGH MAXWELL, District Attorney. 
Joun W. Wyman, Clerk. 


GRAND JURORS. 


Joun Hone, Foreman, 
oun Younc, Samugi A. Lawrence, 
.R. Wueaton, Wicriam Jones, 
i. Van Horne, Josern Houston, 
mpEON Tucker, JonaTHaNn GoopDHUE, 
"ras. THompson, Anprew Foster, 
~H. Tattman, Dante, Dover, 
{<ansom Snevton, Danier Caraci.uy, 
AMES Strone,  Wurciam Corncarr, 
. Ropertson, Rosertr M‘Dermert, 
Vu. Howrxr, Danrex D. Lawrence, |! 
JonaTHAN LawRENCe. 


Aldermen. 


MISDEMEANOR—BREAKING OPEN AND PUB- 
LISHING A LETTER.) 


MORDECAI M, NOAH’S CASE. 


Taxwett, Bocarpys, and Van Wyck, 
Counsel for the prosecution, 
isk and Price, Counsel for the defendant. 


‘o break the seal and open a letter, containing 
the secrets or private business of another, is a 
misdemeanor at common law. 

sutto publish the contents of such a letter, which 
may innocently come into the possession of the 
publisher opened, is not a public offence. 
he Court of General Sessions, in and for the 
City and County of New-York, have a right to 
grant a new trial on the merits. 

Wit a criminal case, it is the right of the jury to 
judge of the law as well as of the fact. 

An indictment contained five counts, three of 
Which were for intercepting, opening, and 
reading a private letter, containing the secrets of 
another, sealed and directed to an individual, and 
for causing and procuring the same letter to be 

utercepted, opewed and read: the fow'th count, |) 





— ——— 


wulivobitaien and getting into possession sucls 
letter, and publishing its contents, and the filth 
for thus obtaining and getting in possession the 
same letter, and publishing it in a public news. 
paper with strictures and comments, On the teri- 
al, the evidence on the part of the prosecution, 
did not support the charge in the three first 
counts, which alone contained an indictable 
offence, and so expressed by the court in their 
charge to the jury, who, nevertheless, found a 
general verdict against the defendant. Qn aa 
application to the court to grant a new trial, an 
the ground that such verdict was contrary to low 
and evidence, the motion was granted. 

It seems, that where an indictment consisted of 
divers counts, some of which contained a charge 
for an indictable offence, and others not, itis 
the right of the party, against whom a general 
verdict may be rendered, to inquire of the jury, 
on their return, whether they tind the defendant 
guilty on all the counts, or on either, and which 
of them, and the jury are bound to answer 
such inquiry, but the pariy has no right to in- 
terrogate a jury as to the particular reasons or 
grounds of their verdict. 





The defendant, during the last term, 
| was indicted for a misdemeanor at com- 
imon law. The indictment consisted of 
| five counts, the three first of whicli con- 
tained a charge for intercepting, opening, 
jand reading a certain private letter, set 
‘forth in the first count as having been 
' written by one Barnum, of the p: artner- 
ship firm ‘of “Barnum & Nelson,” resid- 
| ing in the village of Poughkeepsie, in the 
|county of Dutchess, and uddressed to one 
Alden Spooner, of the city of New-York; 
and in the other two counts as having 
been written by each of the said partners 
‘individually; which said letter related to 
ithe private affairs and business of them, 
ithe said “ Barnum & Nelson” and him, 
| the said Alden Spooner. The indictment 
|in these three counts, after reciting that 
_such letter was written, sealed and trans- 
| mitted by ** Barnum & Nelson,”’ and each 
| 


of them, to the said Alden Spooner, al- 


'leged, that the defendant, on the 27th 
'day of October last, did intercept, open, 
and read the same letter, to the great 


| 
| 
| scandal and disgrace of him, the said de- 


fendant, and to the great injury of them 
| the said ** Barnum & Nelson’ and the s: aid 
| Alden Spooner, to the evil example, &c. 





| and against the peace, &c, 
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The fourth count recited that Barnum 
& Nelson of, &c. corresponding by letter 
with Alden Spooner, of, &c. on the 27th 
of October last wrote and addressed to 
him, the said Alden Spooner, a private 
letter according to the tenor and effect 
following: (here the letter was set forth 
at length. in the indictment; but to avoid 
a repetition we refer the reader to the 
letter accompanied by the comments, set 
forth below, and contained in the filth 
count of the indictment:) and that the 
gaid letter being so written and directed 
as aforesaid, the defendant afterwards, to 
wit, on the 3d day of November, 1817, 
‘tending and contriving to harass and 
injure him the said Alden Spooner, did 
obtain and get the said letter in his custody 
and possession, and did then and there 
publish and expose the contents thereof to 
divers persons, to the number of fifty or 
more, to the jurors unknown, to the great 
injury, &c. to the evil example, &c. and 
against the peace, Xc. 

The fifth and last count, after reciting 
the introductory matter relative to seal- 
ing and transmitting the Jetter, as con- 
tained in the other counts, alleged, that 
the defendant, on the 4th day of Novem- 
ber, 1817, intending to harass, &c. did 
then and there illegally, indecently, and 
injuriously obtain and get the said private 
fetter into his custody and possession, and 
did then and there, in a certain public 
newspaper called the ‘ National Advo- 
eate,” edited by him the said defendant, 
print and publish, and cause to be printeé 
and published, the matters contained in 
and expressed by the said letter, and did 
in the said paper, print and publish cer- 
tain comments and strictures on the said 
letter and the contents thereof, which 
said letier and comments are according to 
the tenor and effect following : 


** SMALL FRY. 


“Tt is a remarkable circumstance, that, 
prior to the late election for governor in 
this state, a number of the presses were 
decidedly hostile to Mr. Clinton, and this 
hostility was marked by peculiar traits of 
opposition, such as would lead an observ- 
er to believe that nothing but principle 
could give rise to it. After his election, 
these presses, with an apparent simulta- 
ucous movement, came out in his favour. 





Had this sudden conversion been mere 
an acquiescence to the will of a majority 
of the Legislature, who were induced ty 
nominate him, it would not have beey 
surprising ; but to change with an unex. 
ampled rapidity, from the extreme of op. 
position to the extreme of flattery ani 
adulation, satisfied us that a suidable con.| 
sideration had been promised them. We! 
made this charge openly, as we abominate| 
the spirit of corruption, which is now the’ 
order of the day in this state, but desig. | 
nated the devoted presses under the ge. 
neral denomination of small fry. We did7 
this for the simple reason, that every; 
press, not purchased, would not assume] 
to itself this title ; accordingly, our ex.) 
periment produced the desired effect: 
those who felt and winced at the charge, 
were loudest in their denunciations, and 
calls for proof that they were regulated | 
by considerations of interest. 
** Accident bas given us something in? 
the shape of proof, and we now avail our- | 
selves of the opportunity to convince our} 
readers, that with all the patrzotism and} 
devotion. of the small fry to the public 
welfare, that they keep a watchful eye 
on the main chance, and a bright look out! 
for a portion of the ‘ loaves and fishes,” | 
as the promised reward for their consis- | 
tency. ‘The following letter, addressed by | 
the editors of the Poughkeepsie Observer 
to Mr. Spooner, in this city, we found in| 
our office, open ; how it came there we 
are unable to say ; but as it serves to il- | 
lustrate our general positions, in relation 
to the presses in this state, and as Mr. | 
Spooner is our friend and neighbour, 7 
though we do sometimes disagree on spe- 7 
cial points, he will not complain at the 7 
liberty we take in publishing it, recollect: 
ing that all is fuir in politics, and, at the 7 
same time, the letter relates to public af- : 
fuirs, in which we take some interest. 


“* Poughkeepsie, Oct. 27, 1817. 
“ Str, 

** Although entire strungers, we trust you 
well excuse these few introductory lines. A 
friendship was kept up between us and your 
predecessor, B. Irvine, Esq. although we 
never saw each other; and for whom we 
entertain a very high regard. We wish to 
transfer that friendship to you. We have, 
heretofore, acted AS AGENTS FOR THE CO- | 
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rumBIAN, at this place, and shall continue 
still ta, be of all the service to you we can. 
Feeling, with you, the same political prin- 
ciples, and acting for the same cause, our 
acquaintance, and, perhaps sometimes, A 
CONCERT IN ACTION, may be BENEFICIAL 
To us BoTH!!!” 

“So far so good—this is only intro- 
ductory—a kind of scraping of acquaint- 
ance between these disinterested gentle- 
men; who, being once agents for the 
Columbian, wish to hold the same ap- 
pointment. It seems that a closer ac- 
quaintance with Mr. Spooner is desirable, 
and that if they lay their heads together, 
and act in concert, it may prove (mark 
reader) not important to the credit or 
honour of the state, but ‘‘ BENEFICIAL TO 
tieM boTH. Here are two independent 
editors confederating to see how they can 
best serve themselves at the expense of 
thestate. But fair and softly—tet us hear 
their professions of political friendship. 

“© We take a lively interest in your war- 
fure with Noah, and hope the time is not 
far distant when this wretch (thank ye, 
gentlemen; very much obliged for the 
compliment) will meet with that general 
detestation which the pander of an unprin- 
cipled junta merits. You have a bitter 
knot of factious demagogues to contend 
with, but we trust you WILL YET triumph 
over all opposition.” 

‘“‘ Here is a Machiavel for you among 
the small fry, who think that the best 
road to favour among the Clintonians is to 
abuse us roundly and soundly, and to ex- 
press their abhorrrence of the republi- 
cans in this city, who will not consent to 
allow such creatures power or influence. 
This is very well for an mtroductioa, and 
alter this Spooner must not doubt their 
sincerity, as the sine qua non of all apos- 
tates is to vilify the Advocate and its edi- 
tor, as if either could possibly be affected 
by such village cocks, who crow loudest 
when they most want feeding. But the 
best of the joke is that ‘“‘a shade of a 
shadow of a skeleton” of a party in this 
city known as Clintonians, terming the 
republicans, who beat them by a majo- 
rity of upwards of 2000 votes the last 
election, ‘‘ a bitter knot of factious dema- 
gogues.” But let us continue to publish 
this letter as it was written: 

“* The Steam Boat Richmond, when op- 





posite this place about daylight this morn- 
ing, met with an accident in breaking some 
part of her machinery. She lies near here, 
and will be unable to proceed until she can 
repair, which cannot be, it is said, until 
some casting can be obtuined from Salisbu- 
ry, which has failed.” 

‘This, of course, has no connexion 
with the object of the letter; but now 
comes the main point—now we arrive at 
the denovement, and “he that has ears 


to hear let him hear.” 


‘*We wish to have something done this 
winter by the republicans, TO DISTRIBUTE 
THE PRINTING OF THE STATE LAWS MORE 
GENERALLY AMONG THE PRINTERS OF THIS 
STATE ; the PATRONAGE fo the state printer 
is ENoRMOUS. We suggested a plan to Mr. 
Irvine, which he said he approved of. We 
will write to you UPON THIS SUBJECT in a few 
days. Respectfully, your assured friends, 

(Signed) BARNUM & NELSON. 

‘* A. Spooner, Esq.” 

‘*We should like to have a peep at 
these truly disinterested gentlemen when 
reading their letter in our columns.— 
Blush they cannot; men who merely 
change ground to share the patronage of 
the state are past blushing. This, then, 
is to be the price of their coming out in 
favour of Mr. Clinton; and this confirms 
our position. The state printing is in the 
gift of the Legislature, and is valued at 
many thousand dollars; and to silence 
these hungry cormorants, it is to be dis- 
tributed to those most active in support of 
Mr. Clinton. This is supporting the pu- 
rityand independence ot the press, ac- 
cording to the new order of things ; and 
thus the emoluments of office belonging 
to the people are made an instrument of 
corruption, and subservient to the basest 
views—to purchase presses tor the pur- 
pose of puiling men into notice by the 
most abject flattery and adulation. But 
what will Mr. Buel say to this arrange- 
ment ? he is stute printer, and to keep so 
he has Jately sent in his adhesion; not- 
withstanding which, such is the voracity 
of this small fry, that they spare neither 
friend nor foe. Now, how this is to be 


arranged between them we cannot say : 
Buel, while he has a charge of tobacco 
left for his pipe, wont relinquish the state 
patronage ; the Caliban Hlerald will, of 
course, quarrel with his neighbour, the 
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Observer, for forestalling him. Spooner 
wont like any interlopers in distributing 
the ‘‘loaves and fishes,”’ and, eventually, 
Mr. Clinton will be glad to get rid of 
them all. 

‘* Let the stricken deer go weep, 

The hart ungalled play, 

For some must watch, while some 

must sleep, 
Thus runs the world away.” 





Van Wyck opened the case on behalf 
of the prosecution. 

Charles P. Barnum, on being sworn as 
a witness on behalf of the prosecution, 
testified, that he is one of the firm of 
‘‘Barnum & Nelson,’”’ printers of the 
‘¢ Dutchess Observer,” in the village of 
Poughkeepsie : that he wrote the letter 
in question on the 29th of October last, 
sealed and directed it to ‘* Alden Spoon- 
er, Esquire, editor of the Columbian, 69 
Pine-street, New-York.” The witness 
delivered it to Eli Barnum, a passenger 
on board the packet ‘* Driver,” captain 
Taylor, sailing from Poughkeepsie to 
New-Yo *:, and directed the bearer of 
the letter io put it in the letter box of 
the packet. ‘The witness further proved 
that Nelson his partner did not know the 
contents of the letter. 

On the cross examination, Price pro- 
ceeded to inquire of the witness what ob- 
ject he had in view in that part of the 
letter wherein it was stated, “* We wish 
to have something done this winter by the 
republicans to distribute the printing of the 
state laws more generally among the prin- 
ters of this state?” 

Bogardus objected to the inquiry, on 
the ground that it had no bearing on the 
case, and that the gist of the offence was 
breaking and opening a_ private letter, 
the contents of which was not a matter 
in controversy. 

The court overruled the inquiry, not 
merely on this objection, but because the 
letter was in evidence, and the intention 
of the writer was to be judged of by its 
contents. 

Eli Barnum, on being sworn, testified, 
that on Friday, the Sist of October, he 
arrived in this city in the packet ‘ Driv- 
er,” eapt. Taylor, from Poughkeepsie ; 
and, according to the directions he re- 
ceived from Charles P, Barnum in Pough- 








keepsie, the witness put the letter which’ 
was sealed, in the letter box of the sloop, 
and the next day in looking there, found} 
it was taken away. 

An envelope, admitted to be in the 
handwriting of the defendant, setting 
forth his intention of publishing the let. 
ter, bearing date on the 3d day of No- 
vember, 1617, in which envelope the 
letter was enclosed by the defendant to 
Alden Spooner, was produced and read | 
in evidence to the jury. 

Here the prosecution rested. 

Before introducing any testimony on the | 
part of the defendant, Price remarked, 7 
that the question of law on his part, would | 
be deferred until after the evidence was — 
produced. 

George L. Birch, a witness on behalf” 
of the defendant, on being sworn, testi- — 
fied, that on Saturday morning, the first | 
of November, between eight and nine, 7 
he found the letter opened on the floor | 
of the front office of the ‘* National Ad- 
vocate,’’ in which oflice the witness was 
aclerk. No other person, at that time, 
was In the office. 

Saturday is the Jewish sabbath, and | 
the defendant, who is of that religion, 
does not attend to business on that day, | 
and comes only occasionally into the front 
office, through which he passes into the 
back office, where he attends to his edi- 
torial business. ‘The witness is pretty 
positive that the defendant had not been 
in the office that morning before the let- 
ter was found, and thinks that he was not 
there during the remainder of the day. 

The witness, without examination, took 
the letter and laid it on the desk; and, 
going out of the office again on business, 
on his return, finding the letter was di- 
rected to Spooner, laid it under a weight 
with other papers. 

On Monday morning, the 3d of No- 
vember, about eight or nine, the defen- 
dant sent for the witness to come into the 
back office, and inquired where he had 
obtained the letter, which the defendant 
then had in his possession ; and the wit- 
ness gave the same account of finding it, 
as before related. A boy from Spooner’s 
office had been to the Advocate office 
for a paper; and it was then supposed that 
boy had dropped it on the floor. 
| This witness further stated, on his cros¢ 
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examination, that Naphtali Phillips was 
the proprietor of the Advocate, and of 
the same religion with the defendant ; 
and that Phillips was not at the office on 
Saturday. The defendant smiled when 
he inquired about the letter, and the wit- 
ness does not know that an inquiry was 
made concerning the findmg of the letter 
of any other person except himself. The 
editor and proprietor of the ‘“* Advocate” 
were not in the habit of receiving any let- 
ters from Poughkeepsie in the packets. 

Moses S. Phillips, a son of the pro- 
prietor of the Advocate, on being sworn, 
stated, that on the morning of the third 
of November he was in the front oflice, 
and finding the letter under the weight 
directed to Spooner, curiosity induced 
him to open and read it; after which he 
carried it to the defendant, then in the 
back office, who inquired of the witness 
where he had obtained it, which he told 
him. The defendant then requested the 
witness to ask Mr. Birch to come there, 
when he gave the same account of find- 
ing the letter, as related in his testimo- 
ny. ‘The witness had neither heard nor 
seen any thing of the letter until Monday 
morning. 

After reading the letter, the defendant 
said, ‘This will blow up all their schemes.’ 

Samuel Berrian, Esq. was in the office 
and heard the letter read by the defen- 
dant, who afterwards took a copy and 
enclosed the original to Spooner in an 
envelope. 

Naphtali Phillips, on being sworn, tes- 
tified, that he did not see the letter until 
Monday morning, when he received it 
from the defendant. The witness was 
not in the office on Saturday, but was 
there with the defendant on the follow- 
ing day. 

On reading the letter, the witness ad- 
vised the defendant to retain the original 
and not to let it go out of his hands ; in- 
asmuch as the writer, in one part of that 
letter, called the defendant ‘‘a wretch,” 
which the witness conceived was a libel: 
and, therefore, the defendant, by giving 
up the letter, would deprive himself of the 
proof requisite before a grand jury. 

Notwithstanding this advice the defen- 
dant, took a copy of the letter, and then 
enclosed the original in an envelope to 
Spooner. 








The witness further stated, that he af- 
terwards examined the strictures and 
comments written by the defendant and 
published in the ‘* Advocate”? on the 4th 
of November, and fully approved of them 
before they were published. 

Here the defendant rested. Alden 
Spooner, a witness on behalf of the 
prosecution, on being sworn, stated, that 
he never had any correspondence by let- 
ter with * Barnum & Nelson,” previous 
to the reception of the letter in question, 
which was enclosed in an envelope di- 
rected to him by the defendant on the 
3d day of November. The letter was 
open at the time it was received by the 
witness ; and the next morning he found 
its contents published in the ‘ National 
Advocate,”’ accompanied by the strictures 
and comments, as read from that paper 
in evidence. The envelope set forth the 
intention of the defendant to publish the 
letter in that manner; but the witness 
did not write or speak to him against the 
propriety of that publication. After- 
wards the witness published the letter 
himself in the Columbian, in pursuance, 
as he conceived, of his duty, of rendering 
the matter clear to his patrons. 

Here the evidence, on both sides, 
closed. Price, hereupon, called on the 
counsel for the prosecution to produce 
the authorities on which it was intended 
to sustain this prosecution. 

Van Wyck read from the 2d Hawkins, 
p. 301, sect. 4th, to show that ‘* The 
can be no doubt but that all capital crime 
whatsoever, and also all kinds of inferior 
crimes of a public nature, as misprisions, 
and all other contempts, all disturbances 
of the peace, all oppressions and all other 
misdemeanors whatsoever, of a public evil 
example, against the common law, may be 
indicted; but no injuries of a private nature, 
unless they some way concern the king.” 

The counsel also referred to the 17th 
section of the act of the United States 
concerning ‘*Post offices and post roads,” 
(Graydon’s Digest, page 341,) enacting, 
that ‘if any person shall take any letter 
or packet, not containing any article of 
value or evidence thereof, out of the post 
office, or shall open any letter or packet 
which shall have been in the post office, 
or in the custody of a mail carrier, be- 
fore it shall have been delivered to the 
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person to whom it is directed, with de- 
sign to obstruct the correspondence, to 
pry into another’s business or secrets, 
or shall secrete, embezzle, or destroy 
any such mail letter or packet, such 
offender, upon conviction, shall pay for 
every such offence a sum not exceeding 

100.” 

Fisk said that he rose with no incon- 
siderable degree of embarrassment, as 
the counsel for the defendant; not be- 
cause he considered that the least blame 
was imputable to his client, in a criminal 
point of view; but because throughout 
the criminal code there was no authority, 
no precedent for so extraordinary a pro- 
secution. He had searched the authori- 
ties and looked, but in vain, for a pre- 
eedent which might justify this indict- 
ment: and, after the most diligent inqui- 
ry, he was bold to say, that the highest 
charge contained in this indictment was 
not a public offence. 

Had it been so, why do the laws of the 
United States annex a penalty to the of- 
fence ? for it surely cannot be denied but 
that this statute was remedial, and intend- 
ed to prevent an offence unknown to the 
common law. 

On this occasion, the defendant was 
unwilling, at the commencement of the 
trial, to move to quash the indictment; well 


_knowing that the facts in the case would 


not warrant the charge in the indictment 
of breaking open a seal and reading a 
private letter. Not admitting that this 
is any thing more than a private wrong, 
for which the party injured might sustain 
his civil action, the counsel for the de- 
fendant, nevertheless, repel the charge, 
and contend, that the evidence does not 
support it, but expressly proves the con- 
trary. 

The counsel here referred to the evi- 
dence in the case, which he examined, 
and contended that it fully supported the 
position that the letter came into the 
hands of the defendant after it was open- 
ed by some other person. 

The counsel argued that as the break- 
ing the seal of a letter was an act which 
it was reasonable to suppose would have 
occurred so frequently, had it ever been 
considered an indictable offence, there 
might surely be found some precedent, 
either in our records of criminal juris- 
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prudence, or in those of England. To say 
the most of it, it is but a private wrong, 
or an infringement of an imperfect right. 
To this point the counsel read from the 
4th vol. of Black. Com. p. 4. 

The counsel further contended, that 
under the circumstances of this case it 
was a laudable act in the defendant to 
publish this letter with the strictures 
and comments. The letter contained an 
atrocious libel against the defendant : it 
called him “a wretch,” and the writer, 
moreover, spoke of a concert between 
his firm and Mr. Spooner, his correspon- 
dent, the avowed object of which was to 
have something done by the republicans 
at Albany this winter to distribute the 
state printing more generally. This, if 
not a plot, was a matter relating to the 
interests of the people in general, and 
ought to have been exposed. 

In a country of equal rights, no citizen 
should be subjected to a criminal prose- 
cution for a matter uncertain and not 
well defined, for, as an elegant writer 
has remarked, ‘‘ Miserable is the situa- 
tion of the subject where the law is unde- 
fined or unknown.”’ 

Price, in an eloquent appeal to the ju- 
ry, argued that the act of breaking open 
the seal of a private letter was not an in- 
dictable offence. Had it been, surely 
some precedent could be found for such 
an indictment, in the judicial records of 
that country from whence we had derived 
our criminal jurisprudence. The offence 
was against the private rights of individu- 
als only, and not against those of the 
public. 

But in this case, the evidence clearly 
shows that the defendant is not guilty of 
the offence laid in the three first counts : 
the letter came into his possession open- 
ed; and under the circumstances it was 
just and laudable in him to give it publi- 
city. Let any unprejudiced man on this 
jury lay his hand on his breast and say 
whether, if he had received a letter in 
the manner this was received, wherein 
he was called “‘ a wretch,” he would not 
have published it with comments on the 
conduct and motives of the writer ? Nay, 
more, whether he would not, in the lan- 
guage of one of the witnesses, have re- 
tained the letter, and laid it before a grand 
jury? 
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Besides, the avowed object in the let- 
ter was to effect something in concert 
with Mr. Spooner, touching the distribu- 
tion of the state printing more generally. 
«We wish to have something done this 
winter by the republicans !”” 

Now, said the counsel, as the object to 
be effected this winter is confined exclu- 
sively to these whom the writer was 
pleased to term the ‘* republicans,” | con- 
fess it gave me some considerable degree 
of alarm—it really looks ill. There used 
to be a party in this state termed ‘ fede- 
ralists,”’ with whom I acted, and I there- 
fore regretted to see, that by the terms of 
that letter, the federalists were not to be 
consulted relative to the measure of ‘ dis- 
tributing the state printing.”’ It was to 
be done by the “ republicans,”’ and for the 
republican printers only. 

The counsel proceeded to animadvert 
on the contents and object of the letter 
with much ingenuity and humour, and 
concluded with conjuring the jurors to 
lay aside all party prejudices : they were 
impanelled to pronounce the law as it 
stood, unbiassed by party feelings ; and it 
was not their province, however it might 
gratify the political opponents of the de- 
fendant, to step in the place of legislators, 
and make that a law which was not so 
before. 

Bogardus, Van Wyck, and Maxwell, 
summed up the case on behalf of the pro- 
secution. They contended that a private 
letter was a species of unprotected pro- 
perty ; and that among all men in every 
country, a seal had been considered sa- 
cred and inviolate. Every member of 
the community was concerned in the pre- 
servation of that peculiar property which 
was protected by public opinion alone. 
If no precedent could be found for an in- 
dictment for the specitic offence laid in 
this, it is Lecause no man had ever yet 
been so depraved as to be guilty of its 
perpetration. It cannot be denied but 
that the act is highly immoral, and con- 
cerns the public interest, which consti- 


tute the distinguishing characteristics of 


a public offence. 

In this case, though there is no direct 
evidence that the defendant broke the 
seal and opened the letter, yet the cir- 
cumstances of the case fully justify that 
conclusion. The defendant was the first 





person in whose possession the letter was 
found after it had been surreptitiously 
obtained ; and the counsel urged to the 
jury that he had not satisfactorily account- 
ed for the possession. In the next place, 
he made an improper use of the letter, 
by publishing its contents. Had he, as is 
pretended, found the letter open, he 
ought, as an honest and an honourable 
man, to have sent it, unread and unexa- 
mined, to Mr. Spooner. 

Betore Maxwell had commenced his 
address to the jury, the court directed his 
attention to two questions arising in the 
case : 

1. Does the evidence support the 
charge that the defendant broke the seal 
of that letter ? | 

2. If not, is the publication of the con- | 
tents of that letter, suppose it to have 
been found open in the office, an indicta- 
ble offence ? 

The counsel admitted that no evidence 
existed in the case, showing that the de- 
fendant broke the seal ; but he contended, 
that as this was a private letter, the de- 
fendant had no right to publish its con- 
tents with strictures and comments. 

The other counsel for the prosecution 
opposed this admission, and insisted that 
there was evidence to warrant the con- 
clusion that the defendant broke the seal. 

It was not just to argue that because no 

precedent for such an indictment could 
be found, that therefore this prosecution 
could not be maintained. It was sufli- 
cient to say that the act in itself was in- 
decent and immoral, and concerned the 
interests of the public. In the case of 
him who in the public streets of London 
stripped himself naked, there might not 
have been, and most probably was not ; 
precedent of an indictment for such a: 
offence to be found, and yet a public pro. 
secution was maintained ; and in the case 
of William W. Jenner, tried in this court, 
(2nd Vol. ‘* City-Hall Recorder,” 147.) 
no precedent existed of an indictment for 
so singular an offence ; and yet his counsel, 
by not raising the question, tacitly admit- 
ted that the indictment was supportable 
on general principles. 

The mayor charged the jury in sub- 
stance, that this was a new case, and the 
first question presented for consideration 
was, whether it was a misdemeanor in any 
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individual to break the seal of a private 
letter, and publish its contents. It was not 
the case of a letter intercepted by the au- 
thority of government, or a public officer, 
which under certain circumstances might 
be justified, and necessary to detect de- 
signs against the public safety or peace. 
The case before us, is that of an individual 
who is charged with committing the act 
without such authority. 

It is admitted that there is no prece- 
dent for such an indictment, but the coun- 
sel for the prosecution contend, that on 
general principles, the charge against the 
defendant must amount to an oflence. 

In the absence of precedent or direct 
authority we can only resort to general 
principles, though it would be more sa- 
tisfactory to have former decisions for 
our guide. 

To constitute a misdemeanor punisha- 
ble by indictment, two things appear to 
be essential ;: first, that the act be in itself 
improper or immoral ; and, secondly, that 
it be of public interest or concern, and 
have a tendency to produce general or 
public evil. It is not the immorality of 
an act alone, which constitutes a public of- 
fence. Many gross frauds and injuries are 
committed by individuals towards each 
other, for which there are no other than 
private remedies. But when the act 
complained of be also of a public nature, 
and the community have a general inte- 
rest in suppressing or preventing its re- 
petition, it then becomes a public offence, 
punishable by indictment. 

Upon these principles, and the best 
consideration we have been able to give 
this subject, the court is of opinion, that 
the breaking open and publishing a pri- 
vate letter is a misdemeanor, and there- 
fore indictable. 

The correspondence by letter has be- 
come very extensive and important. Next 
io that of personal intercourse, it is a 
medium of communication the most gene- 
val and interesting of any that exists in a 
civilized community. It may relate to 
matters of friendship, of business, and to 
all the concerns of human life, whether 
of a public or private nature. A letter 
is usually protected by a seal, to guard it 
against public inspection, and by the com- 
mon consent of the world, this seal is 
held to be sacred. It is the interest of 








| every man in the community, that it should 
be so, and to permit it to be vialated with 
impunity, would lead to incalculable evils, 
and strike at the root of all public and 
private confidence. 

If, therefore, the proof in this case can 
support the charge that the defendant 
broke open this letter, or, which would 
amount to the same thing, if he had any 
agency, directly or indirectly, in doing it, 
in the opinion of the court, he ought to 
be found guilty. The direct evidence of 
the witnesses on the subject is, that it 
was found open on the floor of his office ; 
but it is contended by some of the coun- 
sel for the prosecution, that there are 
circumstances which go to show that he 
must have had an agency in procuring 
and breaking open the letter. If there 
be circumstances to satisfy you of this, 
according to the opinion we have ex- 
pressed, the indictment would be sustain- 
ed ; otherwise, the defendant ought to be 
acquitted. 

Another question is also made, consi- 
dering the evidence not to warrant this 
conclusion against the defendant, and the 
letter to have been found open on the 
floor of his office, and that it came to his 
hands in that situation, as stated by the 
two witnesses, Birch and M. 5. Phillips, 
is the act of reading and publishing it an 
indictable offence ? 

As far as my own opinion is concerned, 
I have no hesitation in saying that I con- 
sider it incorrect, as between individuals, 
to read or make any use of a private letter 
addressed to another, to whom it is 
known to belong, whether it be found 
open ornot. The proper course for the 
defendant, I think, would have been to 
have sent this letter to Spooner, and to 
have published nothing on the subject. 
On this point, however, 1 am sensible a 
diflerence of opinion exists among the 
members of this court, but it does not 
affect the legal question, with respect to 
which there is no difference. 

It is not every incorrect or improper 
act which is indictable. To render it so 
it is necessary, as before stated, that if 
should be of a public nature, and of a ge- 
neral eyil tendency, or the community 
have not such an interest in it as to make 
it the ground of a public prosecution. 
The finding a letter open is not a common, 
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occurrence, and can rarely happen. Ge- 
nerally, it must have reached the owner, 
and have been lost or mislaid through his 
negligence or carelessness. ‘The public 
have therefore no general interest on this 
question, and the law does not provide 
against the carelessness or negligence of 
individuals. Whether, therefore, it be or 
be not incorrect or immoral to read and 
make use of a leticr found open, by 
publication or otherwise, contrary to the 
intent of the writer or his correspondent, 
it is in Our Opinion, not a matter of pub- 
lic concern, and therefore not indictable. 

It has also been made a question, whe- 
ther the strictures and comments of the de- 
fendant, which accompanied the publica- 
tion of the letter, or the use made of it in 
connexion with those comments, does not 
amount to an offence. The strictures and 
comments do not, in our opinion, alter the 
case, or affect the question on the present 
indictment. If they are indictable at all, it 
can only be by wayof prosecution fora libel. 

Having expressed our opinion as to the 
Jaw on the questions that have been made, 
it is admitted, as has been contended by 
the counsel for the defendant, that the jury 
have the right in this, as in all criminal 
cases, to judge of the law as well as the 
fact. But in deciding on the law, it must 
rest with them to consider how far it is 
prudent or discreet to respect the opi- 
nions delivered by the court. 

The jury after retiring, returned a 
verdict of guilty generally. Mr. Price, 
one of the counsel for the defendant, de- 
manded they should be polled, which 
was done, and they confirmed the verdict. 
No other question was put to the jury. 

Fisk and Price, afterwards, moved for 
anew trial, on two grounds : 

1. That the judge misdirected the jury. 

2. That the verdict is contrary to law 
and evidence. 

On opening the argument, the counsel 
assumed the ground that this court had 
the right to grant a new trial on the me- 
rits. 

On the first ground, the counsel stat- 
ed that the mayor, in the latter part of 
his charge, instructed the jury that they 
had a right to judge of the law as well as 
the fact. The jury have not that right 
in that general, unlimited sense as con- 
veyed in the charge. They have no right 





~~ 


to assume the province of the court ; and 
in judging of the law for themselves, find 
a verdict contrary to the law. 

It is true that in cases of libel, where 
the law and the fact are necessarily blend- 
ed, it has been laid down in the authori- 
ties that the jury may judge of the law, 
as well as of the fact. But this is an excep- 
tion to the maxim, that the decision of 
the law belongs to the court; of the fact 
to the jury. 

The counsel, in support of this branch 
of the argument, cited Jacob’s Law Dic. 
from page 585 to 595. 

By the court: Do not the authorities 
cited, refer merely to civil cases ? 

Fisk. The law applies as well to cri- 
minal as civil causes. 

In support of the second ground of 
argument, the counsel for the defen- 
dant contended that as in this case the 
jury found a general verdict on the whole 
indictment, consisting of tive counts, three 
of which, only, contained an indictable 
offence, as the court expressly instructed 
the jury; and as the evidence did not 
support the charge on those counts, as 
was expressly admitted by the district 
attorney, the verdict was manifestly 
against law and evidence. ‘The jury, 
without doubt, had undertaken to decide 
that the publication of that letter by the 
defendant, after it came into his possession 
opened, was an indictable offence. 

The counsel cited to the court, 4th 
Black. Com. p. 361. and read and com- 
mented on a long case reported in the 
10th Vol. State Trials, from page 411 
to 417. 

To show that this court could grant a 
new trial, the counsel cited the case of 
* The People vs. Townsend,” (1 vol. 
Johnson’s Cases, p. 104.) by which it was 
decided, that the court of oyer and termi- 
ner can award a new trial. 

To show that this court could not grant 
a new trial after verdict on the merits, 
the counsel for the prosecution cited to 
the court the case of “ The People vs. 
The Justices of the Sessions of the County 
of Chenango,” (1 vol. John. Cases, p. 
179.) This was a motion for a rule to show 
cause why a mandamus should not issue 
to the justices of the general sessions of 
Chenango county, commanding them to 


proceed to judgment against one Noah 
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it extends to cases of felony. 
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Taylor, who had been convicted before 
them for a felony. 

The justices showed for cause, that 
they had awarded a new trial on the me- 
rits ; the conviction, in their opinion, be- 


The supreme court thereupon direct- 


1. Whether the sessions have power 


2. If they have such power, whether 


After the argument, the court decided 
that the sessions, being a court of inferior 


trial, after a verdict, on the merits ; and 
the court, therefore, awarded a manda- 
mus. 

Maxwell contended, that as the defen- 





dant did not demur to the indictment, but 
put his case to the jury on the whole facts 
as they existed, he could not with reason, 
complain of the verdict. The case was 
left by the court in charge to the jury, 
that if they believed from the facts and 
circumstances in the case, that the defen- 
dant either broke the seal of the letter, 
or was privy to that act, it would be their 
duty to convict him. ‘The jury found a 
general verdict: the defendant did not, 
on the return of the jury, inquire on 
which of the counts the verdict was ren- 
dered, and it is impossible now, for the 
court to say, whether he has been con- 
victed of the charge in the three first 
counts, or in the two last. No case can 
be produced from the books, where the 
whole matter of fact has been submitted 
to the jury on both sides, and they, with- 
out some obvious mistake, have rendered 
a general verdict, that it has been dis- 
turbed by the court. 

The authorities read by the opposite 
counsel, in support of the first ground of 
their argument, do not apply to criminal 
cases: indeed, it has been a matter of 
controversy among the ablest civilians in 
England, whether, even in civil cases, the 
court has a right to charge the jury, im- 
peratively, on the law; and whether, in 
fact, such charge is obligatory. But sure- 
ly, no case can be found in which the 
court has decided that in a criminal case, 
the jury has not a right to judge of the 
law as well as of the fact. 

























































Fisk and Pri¢e, in reply, urged to the © 
court, that the verdict in this case, accord. | 
ing to the facts, was as if the indictment | 
éontained but the two last counts; and 
then, on the principle laid down by the 
court in the charge, the prosecution, 
clearly, could not have been maintained. 
In answer to the remark of the oppo- 
site counsel, that the court left it as a | 
matter of inference to the jury, from the | 
evidence, to determine whether the de- 7 
fendant broke the seal, the counsel repli- | 
ed, that such inference, if made, was ut- — 
terly absurd. An inference by the jury, © 
must be legitimate and deducible from 7 
certain given facts; but, where those 
facts expressly warrant a particular infe- — 
rence, the jury have no right to infer to — 
the contrary. 

On the record, therefore, the jury | 
have found the defendant guilty of that | 
which was directly disproved on the trial ; 
and they must have intended to find him | 
guilty of that which the court instructed | 
them was not indictable. 

Curia advisare vult. 


On Friday, the 6th February, instant, 7 
his honour the mayor delivered the opi- 
nion of the court, to the following effect: 

At the last term the defendant was con- 7 
victed of a misdemeanor, on an indictment 7 
consisting of five counts. The three first | 
contained a charge of intercepting, open- | 
ing, and publishing a certain letter alleg- | 
ed to have been written by one of the | 
firm of ‘* Barnum and Nelson,” of Pough- | 
keepsie, in the county of Dutchess, and | 
sealed and transmitted by them to one 
Alden Spooner, of this city, which letter | 
related to their private affairs, &c. The 
other two counts contained a charge | 
against the defendant, of illegally obtain- 
ing that letter, reading it to others, and 
publishing it in a public newspaper, with | 
strictures and comments. 

On this indictment, the jury found a_ 
verdict, generally, against the defendant ; | 
and his counsel have moved for a new trial, - 
on grounds which will be hereafter stated. © 

The court were prepared to deliver its ) 
opinion on this motion, on Saturday of the 
last term, and would have done so, had it” 
not been for the representation made to it, 
of certain publications in the newspaper 





called the National Advocate, edited by| 
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the defendant ; and also in the newspaper 
called the Columbian, edited by Alden 
Spooner, on whose complaint this prose- 
cution was instituted ; which publications 
contained undue reflections, particularly 
on the jury who tried this cause, and on 
a witness who was examined on the trial. 
On that occasion, one of the jurors for- 
mally claimed the protection of the court. 

Atlidavits on this subject being laid be- 
fore the court, it was ordered, on motion 
of the district attorney, that these editors 
show cause by the first day of the pre- 
sent term, why attachments should not is- 
sue against them, for contempts. 

Whilst these measures were pending, I 
considered it incorrect to proceed in the 
cases of these editors, or either of them, 
as then situated; and that they were 
bound to clear themselves of the con- 
tempts complained of, before they had a 
right to expect from the court its decision, 
in the cases, in relation to which those 
contempts had been committed. That 
having been done at the present term, 
we shall now proceed to dispose of the 
motion for a new trial. 

On the argument of this motion it was 
taken for granted by the counsel for the 
defendant, that this court possessed the 
power of granting a new trial on the me- 
rits. This was denied by the counsel for 
the prosecution, who relied on the deci- 
sion of the supreme court, made in the 
case of The People vs. the Justices of the 
Sessions, in the County of Chenango, in 
the year 180-, in which it was determin- 
ed that the court of sessions has no pow- 
er to grant a new trial, except for irregu- 
larity. If this decision is now to govern, 
it would be useless to examine or discuss 
the grounds on which the present motion 
in other respects depends. We ought, 
therefore, first to dispose of this prelimi- 
nary objection. 

No subsequent decision of the supreme 
court, affecting this question, has, to my 
recollection, been made, and therefore, 
if no legislative provision has since been 
adopted, extending the powers of this 
court, so as to authorize it to grant a new 
trial on the merits, | should consider my- 
self bound by the determination which 
has been mentioned. The principle of 
that determination is, that the courts of 
Sessions, as existing in this state, are 
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strictly inferior courts, and that such 
courts do not possess this power. They 
are, no doubt, inferior courts, by their 
original constitution, and have always 
been so considered. Their jurisdiction 
is limited, both as to local extent, and the 
powers with which they are invested, and 
they are subject, in various ways, to the 
superintendance and control of the su- 
preme court. In construing the powers 
of such courts, it is held, that no authori- 
ty can be exercised by them, except what 
is expressly granted, and that they can 
assume nothing by inference or implica- 
tion. The power of granting a new trial 
on the merits, which is important and de- 
licate in its nature, cannot therefore be 
exercised by courts of this description, 
unless it be expressly granted. 

The same rule applies to the courts of 
common pleas, in the several counties, 
comprehending the mayor’s court of this 
city. They are also inferior courts, and 
subject to the same limitations of power. 
This was decided at the same term when 
the decision concerning the sessions was 
made, on an application for a mandamus 
to the judges of the common pleas of the 
county of Delaware. 

The powers of these courts have, 
however, been gradually extended, by 
several statutes which have been passed 
concerning them. With regard to the 
mayor’s court of this city, the power of 
awarding new trials is expressly granted 
by statute, in all cases whatsoever ; pro- 
vided, one of the judges present and con- 
curring, shall be of the degree of coun- 
sellor at law, in the supreme court of this 
state. (2 vol. Rev. Laws, p. 502.) The 
same extension of power has been grant- 
ed to the courts of common pleas, in the 
several counties of this state, subject to 
the same restriction. (2 vol. Rey. Laws, 
p- 141.) 

On the argument, when the objection 
against the power of this court to grant a 
new trial was made, I felt confident that 
there was some statute provision on the 
subject, and called on the counsel to exa- 
mine and produce it, but it was not pro- 
duced. It was argued, and perhaps justly, 
that subsequent to the decision of the su- 
preme court, in the case of the sessions 
of Chenango, the powers of this court 
had been so greatly enlarged, that it 
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ought to be inferred, tite legislature in- 
tended to invest it also, with the general 


power of granting new trials. Consider- 
ing that this court has jurisdiction of all 
criminal cases, except those affecting life, 
and that one of its members is also re- 
quired to be of the degree of counsellor at 
law, there is at least as much reason for 
the exercise of this power, as in the case 
of the courts of common pleas. But this 
argument is liable to the objection that it 
would assume the power by inference or 
implication, contrary to the rule of con- 
struction already mentioned, in relation 
to inferior courts. I am satisfied, that it 
is not necessary to have recourse to any 
such construction. The power I consider 
to be given by statute. By the 9th sec- 
tion of the act concerning this and other 
courts, passed 9th April, 1813, it is enact- 
ed, that it shall be lawful for this court, 
to hear, determine, and adjudge all 
crimes and misdemeanors, committed in 
this city and county, (cases affecting life 
only excepted,) ‘in as full and complete 
a manner, as any court of oyer and ter- 


‘miner, and gaol delivery, for the said city 


and county, might or could hear, deter- 
mine, and adjudge.”’ (2 vol. Rev. Laws, 
p- 503. 

That courts of oyer and terminer pos- 
sess the power to grant new trials, I think, 
without any express authority, would not 
be denied, but it has been virtually decid- 
ed by the supreme court, in the case of 
The People vs. Townsend. 

That was the case of an indictment for 
perjury, tried before Mr. Justice Lewis, 
at the Dutchess Oyer and Terminer, on 
which the defendant was found guilty.— 
The judge reported the case to the su- 
preme court, and stated that in his opin- 
jon the verdict was against evidence. It 
was proposed to bring up the record and 
proceedings by certiorari into the su- 
preme court for the purpose of being 
finally disposed of there, but this, for 
reasons which are not material to be 
mentioned, was considered to be inconve- 
nient and unnecessary, and the supreme 
court therefore adopted the course of 
advising or instructing the next court of 
oyer and terminer to be held in the coun- 
ty of Dutchess to grant a new trial, thus 
recognising the authority of that court to 











grant new trials in an important case and | 


on the merits. 

The powers of this court over all cases 
within its jurisdiction, as already stated, 
are declared to be commensurate with 
those of the oyer and terminer, and that 


court having the power to grant new — 


trials on the merits, we necessarily pos- 
sess the same power. 
This brings us to consider the grounds 


on which the present motion is made— | 


they are two: Ist, That the court mis- 
directed the jury, by stating that they 
possessed the power, in a criminal case, 
of deciding both the law and the fact. 


2d, That the verdict was against law and 7 


evidence. 

As to the general power of jurors to 
decide both the law and the fact in a 
criminal case, subject to the qualifications 


which I shall endeavour briefly to state, 
I never before heard it questioned in the 
It has been constant- ~ 


courts of this state. 
ly claimed by counsel for defendants at 
this bar, when they thought it might be 


beneficial to their clients, and, if 1 am not — 
much mistaken, one of the counsel for ~ 
this defendant, urged it on the trial of © 


the present case. 

In England the same doctrine is main- 
tained, and the power of jurors in this 
respect, has there been frequently exer- 
cised in favour of parties—prosecuted 
on the part of the crown. ‘The right of 


7 


a jury to return a general verdict, and the | 


privilege of not being questioned as to 
the grounds of their verdict, are founded 
upon this doctrine. Of this right and pri- 
vilege there can be no doubt, and it is a 
necessary consequence from the right of 
rendering a general verdict, and the pri- 
vilege of not being questioned as to their 
reasons for it, that the jury must pass on 
the whole matter in issue, and decide both 
the law and the fact. It is a power es- 
tablished and maintained as an additional 
security to the party accused. In Eng- 
land it is considered to afford a great pro- 
tection against the undue influence of the 
crown. ‘To us this reason does not ap- 
ply, but independent of the constitutional 
provision that the trial by jury shall remain 
inviolate for ever, there are, in my view, 
other cogent reasons which ought to in- 
duce the people of this country for ever 
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to cherish this mode of trial, especially in 
criminal cases, and to support the power 
af juries in their fullest extent. 

In times of turbulence and faction, the 
spirit of violence and persecution may 
hecome very extensive and dangerous. 
If unfortunately this spirit should ever 
reach any of our courts, it would be found 
that the trial by jurors drawn and _ bal- 
loted as the law provides, would afford 
a higher security to the citizen than any 
other mode of trial that can be devised. 
Although it cannot be expected that jurors 
should be versed in the science of the 
law, | think it vastly more important for the 
protection of innocence, that they should 
be impartial and independent. Drawn 
and balloted as the law directs, it can 
rarely happen that some of them at least 
should not be so, and with the aid of 
counsel, whatever may be the disposition 
of a court, they furnish a stronger shield 
against oppression than is known in the 
instiiutions of any other country. 

In some respects however the decision 
of legal questions necessarily belongs to 
the court. In relation to the evidence 
ona trial, it must be so. The jury have 
nothing to do with the admission or re- 
jection of evidence. These are always 
preliminary questions, and however im- 
portant in their consequences, must of 
necessity belong exclusively to the court. 
They do not relate to the legality of 
the charge exhibited against the defen- 
dant, but only to the mode of proving or 
disproving it. 

Again, in the course of a public prose- 
cution, a number of applications may be 
made to the court on questions of law, 
with which a jury can have nothing to 
do. Uf the indiciment be informal or in- 
sufficient, the defendant may move to 
quash it, or he may demur to it, or 
he may, afier a trial and verdict against 
him, move in arrest of judginent, and in 
these several ways appeal to the court 
for its judgment, whether the charge as 
alleged against him amounts to a legal of- 
fence. So, also, as in the present instance, 
he may move for a new trial on a variety 
of grounds, according to the merits of his 
case. On all these applications the court 
acts independently of a jury. and is go- 
verned solely by its own opinion. but 
it is important to observe, that all such 








applications proceed from the defendant 
himself, and are made wholly for his be- 
nelit. ‘lhe power of the court is applied 
to, either to save him from the nec essity 
of submitting to a trial, or to relieve him 
from its effects after a verdict is found 
against him. If he be acquitted, a new 
trial is never awarded, although the court 
should be of opinion that he ought to have 
been convicied. ‘Thus itis that | the power 
of the court can be exercised in his fa- 
vour only, but can never be exerted 
against him. 

In addition to this, the jury have le- 
gally the right to differ from the court, 
both as to law and the effect of evi- 
dence, and their verdict can never be 
disturbed, except for the purpose of fa- 
vouring a defendant, by granting-a new 
trial in case of a conviction. 

The court therefore think that they 
were right in stating to the jury that they 
possessed the power of deciding both the 
law and the fact, if they thought proper 
to exercise that power. 

Sut it does not follow that the court 
may not award a new trial after a con- 
viction. If they are satisfied that the 
jury were mistaken, either as to the law 
or the evidence, it is competent for the 
court to grant a new trial, in order that 
the merits of the case may be more fully 
examined and understood. It will be re- 
collected too, that this was a case novel 
in its nature, and that on first impres- 
sion, without the aid of former decisions, 
both court and jury may be more likely 
to err than in ordinary cases. 

On the second ground on which this 
motion is made, to wit, that the verdict 
Was against law and evidence, | think the 
question is fairly open for the consider- 
ation of the court. 

The charges contained in the three first 
counts of the indictment, for opening and 
publishing a sealed letter, belonging to 
another, the court considered an tndicta- 
ble offence, and so instructed the jury. 
The reasons for that opinion were then 
viven, and need not be repeated. Since 
the trial we have had more opportunity to 
reflect on the question, and we have scen 
no suilicient cause to depart from that opi- 


nion : but | am the more convinced of its 


correctness by the authority of some ana- 
ogous gases, two of which | will mentioa, 
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There is an offence at cominon law, de- 
nominated eaves dropping. ‘Those ‘* who 
listen under the walls or windows, or the 
eaves of a house, to hearken after dis- 
course, and thereupon to frame mischie- 
vous tales,”’ &c. are guilty of this offence. 
The principle on which this rests, is that 
it is unlawful by any such means to pry 
into the secrets of others, and to make 
use of them for the purpose of producing 
mischief. The prying into the atlairs of 
others, by opening letters and publishing 
their contents to the world, is in my view 
of stronger character, and if permitted 
with impunity, is calculated to produce 
greater and more extensive evils. 

The tearing or destroying the bond of 
an individual, is also indictable. ‘This 
would at first view appear to be altoge- 
ther a private injury. But securities of 
this kind have become so general and im- 
portant, that the public are considered to 
have an interest in protecting them. The 
act in itself being unjustifiable and the 
public having such interest in preventing 
it, it falls within the definition of a public 
misdemeanor, and 1s indictable. 

We therefore continue to be of opin- 
ion, that the charge to the jury, on this 
part of the indictment, was proper. 

On the two last counts the court in- 
structed the jury, that if they believed, 
according to the evidence given, that the 
Jetter came into the possession of the de- 
fendant already opened, and that he had 
no agency in, and was not privy to the 
breaking of the seal, and merely pub- 
lished its contents, this act, though not 
strictly correct as between individuals, 
did not amount to a public offence. For 
the reasons then given, we continue of 
the same opinion. 

It was contended on the trial, that the 
defendant being proved to be in possession 
of the letter, it was incumbent on him to 
show how he came by it, or that by the 
rules of evidence he must be deemed to 
have obtained it unlawfully, and to have 
opened it for the purposes for which it 
had been used, and also that there were 
circumstances to support this charge 
against him. In our opinion, he did 
ehow how he came by it, and the evi- 
dence went satisfactorily to prove, as far 
as the nature of the case would admit. 
that 1 came to his hands already opened. 
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| meant to say, notwithstanding the opinion 
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We did not suppose there was any real 
question or difficulty in the minds of the 
jury on this point, and we do not think 
so now. Some stress has been laid on 
the admission of the district attorney, 
that the evidence did not support the 
charge of breaking open the letter, 
which, it was urged, ought to have been 
conclusive. On this it is proper to ob- 
serve, that it was made afier the evi- 
dence had been closed, and the cause 
summed up by two counsel on each side, 
and in consequence of what was said by 
the court, directing his attention to the 
two points which appeared to them to 
arise in the case, and it was opposed by 
the counsel for the proseculion, associ- 
ated with him. The eflect of an admis- 
sion on either side, before the evidence 
is closed, ought to be conclusive, because 
the opposite party may rely upon it and 
forbear to give turther testimony con- 
cerning the point or facts admitted. But 
when the whole evidence that can be giv- 
jen, isin the possession of the jury, and the 
| counsel on the same side differ with reeard 
to its import, and even if no such dif- 
ference exists, it is the province and the 
duty of the jury to pass their own judg- 
ment upon it, and it has sometimes hap- 
pened that contrary to such admissions of 
counsel, which then are but matters of 
opinion, juries have considered them 
prejudicial to the rights oi their clients, 
and disregarded them. 

These observations are intended mere- 
ly to show that the whole case was still 
to be submitted to the jury. But from 
the evidence as it actually appeared, and 
the intluence which the admission of the 
district aitorney, under any circumstan- 
ces, was naturally calculated to have, the 
court did not think it material to dwell 
|on this point, believing, as they still be- 
| lieve, there was no doubt on the minds of 
| the jury respecting it. ; 

The ground on which the jury found 
their verdict is obvious enough. They 








of the court, that the reading and pub- 
lishing the letter, whether found open or 
-not, was an offence, and therefore they 
}found the defendant guilty. Had they 
| been asked the question as to the par- 
ticular counts on which they intended to 
| tind him guilty, this, | have no doubt, 
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would have been the explanation of their 
verdict. But no such inquiry was made. 
The counsel for the defendant required 
the jury to be polled, which was done, 
but no other questions were asked. It 
was competent for the defendant or his 
counsel to have asked for their verdict on 
each count separately, and the jury would 
have been bound to answer. Their 
privilege protects them from assigning 
reisons for their verdict, but they are 
bound to say, when demanded, whether 
they tind the defendant guilty or not 
upon each distinct charge, or count, 
contained in an indictment. This inquiry 
was not the business of the court. 

The jury we consider, therefore, as 
_—— mistaken the law; and it being 
an apphieation in favour of a defendant 





in a criminal case, and, possessing the 
power, we think it our duty to award 
new trial. 


(LIBEL.) 
ALDEN SPOONER’S CASE. 
Maxwewr, Fis 
the prosecution, 
Bocanous and Van Wyck, Counsel for 
the defendant. 


Though a letter, technically speaking, is not the 
subject of a fe lony. yet where a publication, 
charzed as a libel. alleced that the pre osecutor 
made use of property, known to be stolen, and it 
appeared, 
letter, it was lield, that unless justified or ex- 
plained, such charge is lihellons. 

Jn such case, the detendant will be permitted to 
show, that by the property alleged to hare been 
stolen, he meant a certain letter, directed to him 
by another person, which had been s urre jie 
tiously obtained ; 


lication charged as a libel. 
A publication, caleulated to hold up another to 


uiblic obloguy, contempt, and ridicule, is a 
} jy Pt; ? 


libel. 


The defendant was indicted during the | 


last term, for a libel, published tn a cer- 
tain newspaper called the ‘ New-York 
Columbian,” 
last, against Mordecai M. Noah, the edi- 
tor of the newspaper called the ‘+ Nation- 
al Advocate.” 

When the jurors were balloted and 
called, it appeared, that some of them had 
served on the trial in the preceding case. 
The court inquired of the counsel for the 


{ 
kK, and Price, Counsel for 





that this charge had reference to a 


and in doing this, the deten- | 
dant is not to be confined to the particular pub- | 


of the 2nd day of November 


prosecution, whether they had any ob- 
jection to make to such jurors, which 
question was answered in the negative. 


The libel set forth in the indictment, 


was part of a long editorial article, head- 
ed, ‘* Madness of party,” 
on the conduct of the general committee of 
the republican party in this city, in send- 


animadverting 


ing a delegate to Philadelphia, to join in 
a public dinner, and congratulate a parti- 
cular pariy in that city, on their recent 
triumph in an election. 

The matters alleged as being libellous, 
set forth in the indictment, were in the 
following words : 

‘Yes, republicans of New-York, the 
National Advocate of yesterday, exhibits 
the fact, thatageneral committee, of which 
Mr. Jonathan Thompson was chairman, 
and itr. Benjamin Romaine secretary, 
thought it necessary to send a representa- 


tive to Phiiade Iphia, to join in this carou- 


sal, and by addressing and toasting, to 
propitiate the favour of the triumphant 
party. And who is the representative of 
this faction, whe scek to foment the feuds 
of civil war among their brethren, of a 


'sister state ? Who is the grand depository 


of all the political virtue of this great me- 
topolis ? Gentle reader, Mayor, Manassoh, 
Me O$eS, Vou! 1. Was this high dignitary—the 
politic al consequence of this great state, 
rested on the shoulders of this modera 
Atlas—a stranger, with no ties of family 

property—the knight of the broken 
seul—who converted to his own use, pro- 
erty known to be stolen !!? 

The publication having been admitted, 
it was read in evidence to the jury, when 
the prosecution rested. 

Van Wyck opened the case for the de- 
fendant, by stating to the jury, that as the 
eravamen in the indictme nt, contol i in 
calling the prosecutor, ** the knight of the 
broken seal,’ who converied to his own 
use, property known to have been stolen, 
the defendant would prove, that this part 
of the publication referred to the stewing 
of a certain letter, secled, and transmitted 
by ‘Barnum and Ncison,” printers at 
Poughkeepsie, to the defendant in this 
city: and that such letter, in its passage, 
was intercepted and opened, before it 
reached him, and was published by the 
prosecutor, under circumstances in which 








he must have known that it was surrepti- 
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tiously obtained. The defendant would 
contend before the jury, that inasmuch as 
a letter is not the subject of a felony, that 
ae therefore, no libel 1s contained in. this 
iG f publication. 

The counsel, hereupon offered to read 
a passage from the “ National Advocate” 
of the 4th of November, to show, that the 

rosecutor himself considered the libellous 
matter in the conclusion of the publica- 
tion, to refer to the transaction concern- 
ing this letter. 

‘Price objected to the evidence, on the 
ground that the particular part of the 
publication, attempted to be explained, 
was insulated, and had acquired a publi- 
city through the state, among persons who 












circumstances of the transaction concern- 
ing the letter, and who, most probably, 
were not in the habit of reading the 
** Adyocate.”’” The counsel for the de- 
fendant, had, therefore, no right to give 
in evidence, any construction made by 
third persons, which the libel, on its face : 
would not warrant, 


for the present, waived. 

Charles P. Barnum, a witness on be- 
half of the defendant, testified to the same 
facts in relation to the letier, as are stated 
in his testimony, in the preceding case. 

The letter of Barnum and Nelson, set 

forth in the fifth count of the indictment 
in the same case, was here read in evi- 
dence. 
The counsel for the prosecution, then 
offered to read passages from the Nation- 
wl Advocate of Nov. 4th, 12th. 15th, 
Sth, and of Dec. 2nd and Sd; with the 
same view, and for the same purpose as 
that of the 4th of Nov. above stated, was 
ofiered. 

This evidence was again objected to, 
by the counsel for the defendant, and the 
question being argued, the court decided 
that the evidence was admissible, for the 
purpose of showing what was understood 
to be the species of property alleged in 
the publication, as known to heve been sto- 
len, iv Connexion with, or in confirmation 
of what appeared from the publication 
yself. At any rate, the defendant had a 
right to produce such testimony, in mitt- 


gation of his punishment, should he be 
convicted. 


ah 








were not acquainted with the particular 


The introduction of the testimony was, 
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Passages from these several papers 

were read, and it appeared therefrom, 
that the prosecutor considered the libel- 
lous matter, contained in the conclusion of 
the publication, as having reference to the 
‘transaction concerning the letter. 
' ‘The counsel for the prosecution, here- 
upon oflered to read the conviction of 
the prosecutor of yesterday, for the pur- 
pose of showing by the verdict of the 
jury, (see the preceding case,) that the 
letter was stolen. 

The counsel for the defendant said, 
that the evidence offered, was so mani- 
festly absurd, that they would not argue 
the question before the court. 

The court decided that it was in- 
admissible and unnecessary, inasmuch 
as the fucts relative to the  transac- 
tion, were already before this jury, 

micht be proved, so as to enable them to 
| judge of the matter for themselves. 

| Mordecai M. Noah, a witness on behalt 
| of the prosecution, on being sworn, was 
jasked by Mr. Price, whether he, the wit- 
iness, had ever made use of property, 
| known by hem to be stolen ? 

| ‘The witness answered inthe negative, 
land to another inquiry, whether he had 
ever made use of 2 letter, known by him 
‘to be stolen, he :nswered in the same 
; manner. 

The witaess further testified, 
Monday morniag, 
| Moses 


| 





that on 
the Sd of November, 
Ss. P hillips, brought the letter to 
him opened, saying, “Ilere is a curi- 
ous fetter ;”? and further, that ** he — 
| found it on the de sk, under a weight, 

| the front office ;”’ that he then looke de on 
the back of the letter, and unfolded and 
read it, without examining its direction. 
The witness sent for Mr. Birch, inquired 
‘of him where he obtained the letter, and 
ihe said, that he hed found it, on § Saturday 
‘morning, on the floor of the front oflice, 
;open. 

| The witness had never heard of or 
iscen the letter, until Monday morning ; 
jand besides inquiring of M. 8. Phillips 
and Mr. Birch, he had made further, in- 
| quiries, to ascertain how the letter came 
/on the ollice floor, opened ; but could ob- 
tain no satisfaction. Soon after the letter 


! 
' 


‘came into his hands, the witness showed 
it to N. Phillips, the proprietor of the 
paper, who advised him to retain the ori- 
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standing this, the witness took a copy, 
and enclosed the original in an envelope, | 
to Mr. Spooner, stating therein, how it | 
was found, and also his intention of pub- 
listing it in the ** Advocate.”” The wit- 
ness did not recollect whether Samuel 
Berrian was in the olflice and heard the 
leiter read ; but if he were, he approved 
its publication, as did also the proprictor 
of the ** Advocate.” 

‘‘he witness further said, that under 
the then existing circumstances, he con- 
sidered it perfectly justifiable to publish |, 
the letter, and that he would publish 
again. 

Yhere was a public meeting, and a 
dinner given by certain political men in 
Philadelphia, and the witness went there 
as a private citizen, and not as a repre- 
sentative from the general committee in 
this city. After his arrival there, the 
witness received a congratulatory lette: 
from the general committee here, to be 
presented to the meeting. ‘he witicss 
had lived in this city nearly his whol 
life, and was educated here. He had 
been consul of the United States at Tunis, 
where he had resided several years. 

John O. Sullivan, on being sworn as a 
witness on behalf of the prosecution, testi- 
fied, that he was the consul oi the United 
States at Mogadore : that he first became 
acquainted with the prosecutor at Gibral- 
tar, when he was on his way to ‘Tunis as 
consul of the United States ; and that his 
character was fair and unblemished, and 
his manners and demeanor those of ¢ 
gentleman. 

The witness had read the publication 
in question, and had he seen it published 
against any other individual, whom he 
had not known, he should have thought 


ginal, as it contained a libel ; but notwith- | 
| 


the person alluded to, had been guilty of 


an offence equal to stealing. 

The publication, in the view of the wit- 
ness, is calculated to hold the prosecutor 
up to public ridicule and contempt. 

Jonathan ‘Thompson, alladed to in the 
publication, on being sworn as a witness, 
testified, that Mr. Noah was not sent to 
Philadelphia, as the representative of the 
general committee, of which the witness 
was chairman. The character of the 
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Van Wyck, (to the witness. ) 

Do you know the verdict of yesterday, 
and did you hear the evidence on that 
trial ? If so, what do you now think of his 
character ? 

Answer: I heard the evidence of yes- 
terday, and a part this day ; and I retain 
the same opinion of bis character as I 


‘have betlore stated. 


Question: Suppose you were to find a 
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letter directed to an individu: i, broken 
open, lying on your office floor ; would 
you consider it a justinable act, to open, 
read, and publish its contents ? 

| dnswer: That would depend on cir- 
cumstances : I think, standing in the situ- 
ation of the prosecutor, had such a letter 
been found by another, open, and brought 
to me, wherein | had been called “ 4 
wretch,” | should have pursued the same 
course as he did, if not a more rigorous 
‘one, towards the writer. 

Here the evidence on both sides closed. 

Before the counsel had proceeded to 
sum up, the court directed their atten- 
tion to two points. 

That part of the publication which 
related to the expedition to Philadelphia. 

The matter alleged as libellous, in 
reference to the letter. 

Ven Wyck summed up the case to the 
jury, previous to which, he cited 1 John. 
Rep. p. 286, 3d John. 180, and 9th John. 
53, for the purpose of showing that malice 
was essential to constitute a libel. 

The cause was summed up with much 
ability, by the respective counsel. 

The mayor charged the jury, that not- 
withstanding, in the discussion of this case, 
they had heard much of party views and 
purposes, the court hoped, that such 
considerations would be discarded from 
their deliberations. 

Cases of this description, generally 
originated among sangre and it was a 
subject of regret, that the press had be- 
come so licentious. Notwithstanding this, 
the same rules of law and of evidence, 
were to be applied, in determining cases 
in which editors and printers were con- 
cerned, as in any other. 

The court deemed it unnecessary to 
enter so extensively into the definition of 
libels as to comprehend every case of that 





prosecutor is perfectly far and unble- 
mished. 





description. It was sufficient for the pur- 
pose of this case, to say, that any mali- 
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cious writing or publication, exposing or 
holding up another to public hatred, con- 
tempt, or ridicule, was libellous. 

The doctrine on the subject of the de- 
fence or justification of what would other- 
wise be deemed a libel, has been very 
much agitated in the courts of this state, 
until by an act of the legislature, and the 
decisions which have taken place, I con- 
sider it settled that malice is the criterion 
of a libel on a public prosecution. It is 
provided, however, that the defendant may 
give the truth in evidence, but it is not of 
itself a justification, unless the publication 
also proceed from good motives, and be 
intended for justifiable ends. A publica- 
tion may, in some cases, be true and yet 
a wanton and cruel libel. If, for exam- 
ple, natural defects, personal deformity, 
or the misfortunes of individuals, were 
to be made the subjects of newspaper 
animadversion, however true, it could 
not be justified, for the motive must ne- 
cessarily be improper. So on the other 
hand it follows, that a publication may be 
untrue, and yet, on a public or criminal 
prosecution, be held innocent. If it be 
founded in error or mistake, and no ma- 
lice appears, it would be excused from 
being punished as acrime. ‘To constitute 
acrime the intention of the party accused 
is the material consideration, for there can 
be no crime without a criminal intent. 

It will be observed that we now speak 
of libels for which criminal prosecutions 
may be maintained only ; not of remedies 
by civil actions for such libels, in which I 
apprehend a different rule to prevail. 

Upon these principles, the inquiry in 
the present case will be, whether the 
publication in question be injurious to 
the character of the prosecutor, Noah, 
by holding him up to public hatred, con- 
tempt, or ridicule, and whether it pro- 
ceeded from malicious motives. 

The matters charged to be libellous may 
be naturally classed under two heads. 

Ist. As they relate to the expedition 
to Philadelphia. 

2d. In reference to the charge of con- 
verting to his own use property known 
to be stolen, as stated in the conclusion 
ef the publication. 

In relation to the first, it appears that 
the prosecutor originally went to Phila- 
delphia in his private capacity, not as 
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the representative or delegate from the 
general committee of this city, that when 
there he received a congratulatory letter 
from the committee to be presented to 
the meeting in Philadelphia, on the oc- 
casion of their triumph in the preceding 
election. He then, and not before, be- 
came so far the agent or representative 
of the general committee here. But this 
agency appears to us of little importance 
in respect to the charge of a libel. 

What is more material in this view, is, 
that he is represented in this branch of 
the publication as being the grand depo- 
sitory of all the political virtue of this 
great metropolis, as a high dignitary, a 
modern Atlas, on whose shoulders rested 
the political consequence of this state, 
and a stranger without the ties of family 
or property. These representations ap- 
pear to us to be intended to hold him 
up to ridicule and contempt, and if you 
are of that opinion, the defendant ought 
to be found guilty. 

As to the next branch of the publica- 
tion, the prosecutor is there represented 
as the ‘knight of the broken seal, who 
converted to his own use property known 
to be stolen.” 

If this charge of converting to his 
own use property known to be stolen, 
is to be taken in its broad sense, unex- 
plained and unconnected with any trans- 
action to which it referred, it would 
be an atrocious libel. But it is con- 
tended that it manifestly referred to the 
case of the letter, which has been so 
much a matter of discussion, and that it 
must have been so understood. The 
transaction concerning this letter had 
already been the subject of great con- 
troversy ; and it does appear to us that 
the circumstances attending this publica- 
tion, and the introductory remark, call- 
ing the prosecutor the knight of the 
broken seal, indicated strongly, that the 
charge related to the letter. It was so 
treated by the prosecutor hunself, in his 
subsequent publications concerning if, 
and 1 think it would naturally make that 
impression on the mind of any one. 

Technically speaking, or in a legal 
sense, a letter cannot be the subject of 
a felony, but this consideration alone 
would not furnish an excuse to the de- 
fendant. A letter is still a species ol 
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property, the purloining of which is con- 
sidered unlawful; and, for any one to be 
subjected to the imputation of converting 
to his own use, a letter known by him to 
have been thus obtained, would be highly 
jojurious, and therefore libellous. 
Supposing that the publication had re- 
ference to the letter, and was so under- 
stood, the next inquiry is whether the 


letter is to be considered as having been | 


in fact purioined, and that known to the 
prosecutor. 

Here his honour adverted to the prin- 
cipal facts, concerning the manner in 
which the letter was found on the floor 
of the office, and its coming into the pos- 
session of Noah, as stated in the testimo- 
ny, and he observed, if conjecture were 
to be indulged, it was probable that some 
one took this letter from the vessel in 
which it came, opened, and ascertained 
its contents; and, for the purpose of 
making mischief, threw it or dropped it 
in the office of the prosecutor. 

But were the circumstances such as to 
indicate to Mr. Noah that it must have 
been purloined? If they were, he must 
of course have known them. 

It was found open on Saturday morn- 
ing, recently after its date, on the floor 
of his oflice, it remained in the office 
until Monday morning, when it was hand- 
ed to him, it was addressed to another, 
to whom it belonged, it contained, among 
other things, a libel upon himself, and re- 
lated to the distribution of the business of 
the state printing, from which it seems he 
was to be excluded. It is not probable that 
the writer, or his correspondent, would 
have put this letter in the way of Mr. 
Noah: yet there is mystery concerning 
it, and all that can be said is, that if you 
think the circumstances were such as 
ought to have satisfied him, that the let- 
ter had been purloined on its passage to 
the rightful owner, then this part of the 
publication would be justified, as far as 
relates to the truth of the facts alleged 
init. There is no doubt he converted 
it to his use, by publishing it. Whether 
it was purloined, and he ought to be con- 
sidered as knowing it, are among the 
matters of fact in the case, which belong 
to you to decide. 

Admitting the letter was purloined and 
that the prosecutor ought so to have re- 








garded it, still, according to the princi- 
ples we have mentioned, another ques- 
tion remains ; did the publication, con- 
taining this charge, proceed from good 
motives, and was it intended for justifiable 
ends ? for although true in point of fact, 
the motives and the ends are to be con- 
sidered. ‘The defendant was entitled to 
vindicate his own rights, and expose the 
injury, if any was done him, in relation 
to this letter, but if he went beyond this 
and was actuated by malice, or hac in 
view any unjustifiable purpose, he would 
still be liable to this prosecution. 

His honour having again briefly called 
the attention of the jury to the principal 
points in relation to the two branches of 
the publication in question, as already 
stated, concluded by saying, that in a 
case, depending so much on circumstan- 
ces, and the intention of the parties con- 
cerned, he did not consider it the duty 
or the province of the court to express 
a decided opinion farther than had been 
done, and he left it for their determi- 
nation. 

The jury retired towards evening, and 
remained till 8 o’clock the next morning, 
when they came into court, and stated 
that they had not agreed on a verdict, 
and that it was not probable they could 
ever agree. The court considered it 
useless to send them out again, and there- 
fore discharged them. 


(PRACTICE—RULE OF COURT—CONTEMPT. } 


In the several matters of MORDECAI 
M. NOAH and ALDEN SPOONER. 


Maxwe tt, Counsel for the People. 
Price. Counsel for Noah. 
Van Wyck, & Drake, Counsel for Spooner. 


To publish any matter in a public newspaper, re- 
flecting on the conduct of jurors, or witnesses, 
in acase, or calling in question the propriety 
of a judicial proceeding, during the pendency of 
such case, and while it is undetermined, is a 
contempt of court. 

There is no question but that the court of general 
sessions in the city of New-York, can, legally, 
proceed by attachment against a party guilty 
of a contempt, not committed in the face of the 
court. 

It seems, that where the contempt complained of 
was ina public newspaper, which (accompanied 
by an affidavit that the defendant was the pub- 
lisher) was read and filed, when the rule, to 
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show cause why an attachment should not issue, 
was entered—tiat it is not necessary on the 
day for showing cause, that the public prose- 
eutor should show that a copy of the matter al- 
leged as a contempt, was served with the copy 
of the rule, on the party, called on to show 
cause. At least, an objection, thet a copy of 
such matter did not accompany the rule, is hy- 
perer itical. ; 

But in such ease, on the day for showing cause, 
it is the practice for the public prosecutor to 
proceed to point out the matter, ailezed asa 
contempt: and it the party charged doth not 
show sufficient cause, or purge the conteinpt, 
(should it be so considered by the court,) the 
rule tor an attachment will be ordered; on the 
return of which process, the district attorney 
proceeds to file interrogatories with the clerk to 
be read by Irim to the party on oath. But, on 
the day for showing cause, the party by showing 
sufficient cause, or purging the conte mpt, may 
have such rule discharged. 


On the last day of the preceding term, 
the mayor stated, that one of the jurors on 
the trial of the case of the People against 
M. M. Noah, had delivered to the court 
several newspapers, entitled the National 
Advocate, edited by the defendant, con- 
taining publications reflecting on the con- 
duct of the jury, in rendering the verdict 
they had given, and claimed the protec- 
tion of the court, and he delivered those 
newspapers to the district attorney, say- 
ing that the court could not regularly 
notice the publications contained in 
them, unless the papers were verified 
by affidavit, showing by whom they 
were printed or edited. 

Shortly after this intimation, Maxwell, 
the district attorney, produced an affi- 
davit of H. Spence, stating, that M. M. 
Noah was the editor, and N. Phillips the 
proprietor, of the National Advocate ; to 
which aflidavit were annexed the newspa- 
pers above mentioned, under date of the 
14th, 15th, 16th, and 17th of January. 

Several passages from these papers were 
read.—The first contained a long edito- 
rial article, headed ‘Liberty of the Press,” 
in substance, attributing the result of the 
prosecution agaimst Noah to the influence 
of party, complaining with considerable 
severity of the grand jury, for finding 
the bill, and of the petit jury for finding 
the verdict they did, alleging it to be 
against evidence. The article. concluded 
with the publication of ‘ Barnum and 
Nelson’s” letter at full length. 

The paper of the next date contained 
a communication, signed ‘* Blackstone,” 
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| wherein the writer endeavoured to show 


that the indictment was without prece- 
dent, and the verdict contrary to law and 
evidence. This paper further contained 
several editorial articles on the injustice 
of the verdict; in one of which it was 
stated, ‘‘We were pained to see an at- 
for party purposes, against 
luw und evidence to convict a citizen for 
a misdemeanor,” Xe. 

The third paper contained another edi- 
torial article attributing the verdict to 
the efforts of a ** pe enstoned band,’ and 
| accusing that band of an attempt * to sul- 
ly the purity of justice.” 

‘The fourth and last paper contained 
several articles in relation to the trial, 
attributing the proceedings and verdict 


| to the influence of De Witt Clinton, and 
asserting that be had an agency in pro- 


curing the conviction against law and evi- 
dence. Ina part of one of these articles 
the writer complains of ** bending justice 
to meet a specific purpose; and in ano- 
ther article it was stated, that the Clin- 
tonians obtained a verdict ‘* which does 
them no honour, and the jurisprudence 
of the city no credit.” 

The court, on reading the affidavit, 
and passages from these several papers, 
directed them to be filed with the clerk, 
and, on motion of the district attorney, or- 
dered rules to be entered, that M. M. 
Noah and N. Phillips, show cause, by the 
first day of the next term, why attach- 
ments should not issue against them, for 
these contempts. 

The district attorney also read a simi- 
lar affidavit, attached to the ** New-York 
Columbian” of January 16th, which con- 
tained the following article : 

‘* After Mr. Jonathan ‘ homps: mn (chair- 
man of the general committee ) had given 
his evidence in the case of the people 
against A. Spooner, a gentleman said, ** If 
this is the high priest of the c ongregation, 
what must be the deacons and elders! 
What must the worshippers be, wher 
such is their tdol !”’ 

Upon which, Maxwell moved the like 
rule against Alden Spooner, the printer 
and editor of that paper, which was also 
ordered. 

The mayor mentioned, that the court 
had intended to deliver their opinion op 
the motion for a new trial, in the case of 
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ithe people against Noah, but that they 
did not think it proper to do so, whilst 
the proceedings for a contempt against 
him were depending. 

On the first day of this term, present, 
the honourable Jacob Radcliff, mayor ; 
John B. Coies, Joseph W. Bracket, An- 
thony L. Underhill, George Buckmaster, 
George B. Thorp, and Reuben Munson, 
esquires, aldermen ; Maxwell moved, that 
the parties — whom the rules, as 
above mentioned, had been entered at 
the last term, show cause why attach- 
ments should not issue against them. 

The several parties appeared, in per- 
son and by their counsel. 

in the matter against Noah, Price ob- 
jected to the proceedings, for irregulari- 
ty, in this, that copies of the passages | 
complained of as matters of contempt 
had not been served on the party at the 
time the copy of the rule to show cause 
was served, This was necessary, for the 
purpose of apprizing the party of the mat- 
ters he was called upon to answer. 

Maxwell, after reading the rule, con- 
tended that the papers containing the 
matters of contempt were pointed out ; 
and that the party was sufliciently appriz- 
ed of the particulars, by the several pa- 
pers filed, when the rule was entered. 

Price replied, and cited to the ceurt 
the case of Lewis vs. Few, 2d John. Rep. 
Or Sa, 

The mayor, after recurring to the facts 
in the case, stated, that he considered the 
objection hypercritical, and that it was 
sullicient for the district attorney to pro- 
ceed and point out the several matters of 
contempt, in the newspapers accompany- 
ing the affidavits ; and if the party then 
wished a further time for answering, the 
court would grant it. 

Maxwell was about preparing interro- 
gatories, to be filed with the clerk, to be 
adininistered to the parties. He stated, 
that he considered this to be the praciice, 
and in support of it, cited 4th Black. Com. 
p. 287. 

The mayor said, that he did not consi- 


der that authority to apply to this stage of 


the proceedings. The parties are 
brought into court, to show cause why 
the rules granted at the last term should 
not be made absolute: and it now rests 
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with them to show this cause. If they 
do not, the rules become absolute af 
course, and the attachments wiil issue ; 
on the return of which, the interrogato- 
ries are to be filed with the clerk, to 
which they must answer under oath. 
They may, however, waive or supersede 
this proceeding, by consenting to answer, 
or purging the contempts at this time. 

Maxwell, hereupon, marked with a 
pen, the several passages alleged io be 
contemptuous, in the papers filed. 

Price raised a question to the jurisdic- 


‘tion of the court, in proceeding to pyzish 


for a contempt not committed in the face of 
He stated, that it was a rule ia 


diction, could proceed by attachment, to 
punish a party for an alleged contempt, 
not committed in the face of ithe court. 

The mayor said, that this objection, 
well founded, was inconsistent with every 
thing that had been done, and he consi 
dered it extraordinary, now to be made. 
This court possesses all the powers of a 
court of oyer and terminer, over cases 
within its jurtsdiction ; and, if it cannot 
punish for contempts like these, it had 
better be abolished. At any rate, he was 
not disposed to hear counsel on that eb- 
jection singly ; and the court wished to 
know of ihe counsel, whether his clients 
were prepared to show cause on the me- 
rits of the charges against them. If so, 
the court requested all the points relied 
on to be stated at once. If they were 
not prepared, the court would give a 
longer time. 

Upon this, the counsel prepared an affi- 
davit for each of the parties, stating, in 
substance, that in neither of the papers 
on which the rule was granted, did they 
mean or intend, either direetly or indi- 
rectly, any contempt of this court. After 
these aflidavits were read and filed, the 
mayor proceeded at some length to expa- 
tiate on the impropriety of publishing any 
matter, in a public newspaper, reflecting 
on the conduct of jurors or of witnesses, 
or of the court, in any judicial proceed- 
ing, while it was pending, and undeter- 
mined. 

The matters of contempt on which ihe 
rules against Noah, Phillips, and Spooner 
were granted at the last term, related to 
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two cases which were pending, and unde- | 
termined at the time the publications ap- 
peared, | 

In the one, a verdict had been render- | 
ed against the defendant, and his counsel | 
had moved for a new trial. ‘The court 
had not decided on that motion. | 

In the other, the jurors, after hearing | 
the evidence, could not agree, and were | 
| 





discharged, and the case was still pending. 

In the view of the court, it can never, 
be tolerated, that any party ina judicial | 
proceeding, or any other person, should | 
be perinitted to publish any matter, rela- | 
tive to such proceeding, reflecting on the | 
motives or conduct of jurors, witnesses, | 


or of the court, while the case was pend- | | 


ing. It is obvious, that such publications | 
are calculated, not only to impeach the | 
administration of justice, but to bias the | 
public mind, to excite prejudices, and to | 
influence the future decision of the case ; | 
and must therefore be considered as high | 
contempts. In respect to witnesses and | 
jurors, it ought also to be recollected, that | 
they do not come voluntarily into a court | 
of justice, but are compelled by the pro- | 
cess of law. They are, therefore, enti- | 
tled to the protection of the law, against | 
attacks and abuse of this kind ; and if they | 
cannot be so protected, the most dange- | 
rous consequences to the whole system ef 
our jurisprudence would ensue. 

Should another case of this kind occur, 
we should be disposed to punish with se- 
verity, if not to the extent of our power. 

Under fhe circumstances of the present! 
cases, believing that no contempts were | 
intended, we shall receive the apology | 
offered, and order the rule, to be dis- 
charged. 

A similar affidavit was prepared by the 
counsel for Spooner ; on the readmg and; 
tiling of which, the rule against him was | 
also discharged, for the same reason. 

Price, after the determination of these ! 
matters, inquired of the court, whether | 
they would decide the motion for a new 
trial, in the case of Mordecai M. Noah. 

The court answered, that their deci-! 
sien on that motion would have been! 
made at the last term, had it not been for 
the complainis against the defendant, for’ 
the contempts, which were now disposed. 
of, and that they would deliver their opi-: 
nion on another day in the present term. ; 








(CONSPIRACY —FRAUD. ) 


CHARLES CROMWELL & RICHARD 
FIELD’S CASE. 
Maxwe., Counsel for the prosecution. 


Bocarpus, AnrHuox, and Brackerr, 
Counsel for the defendants. 


An indictment for a conspiracy should allege, that 
some specific act, of a criminal nature, was 
agreed to be performed by the conspirators, or, 
that they agreed to accomplish some lawful 
purpose, by criminal means: otherwise, such in- 
cictment eaunot be maintained. 

In an indictment for a conspiracy, it was alleged, 
in substance, that C. and F. conspired to cheat 
O. and S. of their goods, by means of this, that 
C. should represent to Q. and 5. that he was in 
solvent circumstances, and able to pay his debts, 
and also, that H. and F. would endorse his note 
tor the goods; and that, by reason of such re- 
presentation, O. and S. parted with their goods 
on acredit. On a demurrer, it was held, that 
this indictment could not be maintained. 


During the term of August last, the de- 
fendants ,were indicted for a conspiracy. 

The imdictment consisted of three 
counts : 

The first alleged, that Charles Crom- 
well, late of the first ward of the city of 
New-York, Merchant, and Richard Field, 
of the same place, Merchant, being evil 
disposed persons, and unjustly devising 
and intending to detraud Thomas Otis and 
Benjamin L. Swan of their goods, wares, 
and merchandises, on the first day of July, 

817, with force and arms, at, &c. falsely, 
fraudulently, and unlawfully, did conspire, 
combine, confederate, and agree among 
themselves, to obtain, acquire, and get 
into their hands and possession, of and 
from Otis and Swan, goods, wares, and 
merchandise, of great value, to wit, 
is LOO0, 

That in execution of the premises, and 
in pursuance of such conspiracy, &c. be- 
fore had and made, between them, the 
suid Cromwell and Field, afterwards, &c. 
at, &c. It was agreed, by and between 
thein, the said Cromwell and Field, that 
he, the said Charles Cromwell, should 
purchase on credit, certain goods, of and 
from Otis and Swan, under the false co- 
lour and pretence, that he, the said 
Charles Cromwell, was in solvent cir- 
cumstances, and able to pay his debts : 
and that he, the said Charles Cromwell, 
should pretend to Otis and Swan, or one 
of them, that John Haviland and the said 














wi t@-+2a aaa — ton eee 


df “—_ 


CITY-HALL 


Richard Field, trading as copartners, in | 
said city, under the copartnership name of 
‘* Haviland and Field,’ would become en- 
dorsers for the said Charles Cromwell. 
That the said Cromwell, in further | 
pursuance of such conspiracy, &c. after- | 
wards, &c. at, &c. did apply to the said 
Benjamin L. Swan, and did purchase from | 
him, one trunk of cambrick muslin, the | 


property of Otis and Swan, for the sum of 1 


$482, at a credit of six months, the said | 
Cromwell, falsely representing himself, at | 
the time of said purchase, to be solvent, 

and able to pay his debts; and falsely 
pretending, that John Haviland and Ri- 
chard Field, trading as copartners, under 
the firm, &c. would become endorsers, 
&c. on the note for the said sum of 9282. 
Whereas, in truth and in fact, Cromwell 
was not in solvent circumstances, Ke. : 
and, whereas, in truth and in fact, the | 
said ** Haviland and Field” never did be- 
come endorsers, &c. to the great damage, 
&c. and against the peace, \c. 

The second count alleged, that the 
said Charles Cromwell and Richard 
Field, being wicked and evil disposed 
persons, &c. and intending to aggrieve 
and oppress Hugh Kk. Toler, and to de- 
fraud him ef his goods, wares, and mer- 
chandises, on the first day of July, 1817, 
with force and arms, at, &c. falsely and | 
fraudulently, did conspire, &c. among 
themselves, to obtain, &c. goods, &c. of | 
great value, to wit, $10U0, the property | 
of the said. Toler. | 

That in pursuance of such conspiracy, | 
&c. among themselves, afterwards, to | 
wit, on, &c. at, &c. the said Charles | 
Cromwell, did unlawfully purchase, ob- | 
tain, and get of the said Toler, two trunks | 
of cambrick muslin, the preperty of said 
Toler, of the value of $997. 

That in pursuance of such conspiracy, 
Xe. the said Charles Cromwell, in order 
to carry the same more fully into effect, 
did, then and there, to wit, on, &c. at, &e. 
falsely pretend to the said ‘Toler, that 
he, the said Cromwell, would procure 
the endorsement of John Haviland and the 
said Richard Field, on the note of him, 
the said Cromwell, for the sum of $997 ; 
and that they, the said Haviland and Field, 
were fully able to pay their debts. 

That in pursuance of the said conspi- 
racy, &c. and by means of the false pre- 
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tences aforesaid, they, the said Cromwell 
and Field, on, &c. at, &c. did unlaw- 
fully, wickedly, and deceitfully, cheat and 
defraud the said Toler, of his goods, &c. 
to wit: two boxes of cambrick muslin, of 
the value of $997, to the great damage, 
&c. and against the peace, &c. 

The third count alleged, that the said 
Charles Cromwell and Richard Field, 
with divers other wicked and evil dispos- 
ed persons, to the jurors unknown, Wick- 
ediy designing and intending to cheat and 
detraud William Luyster and Abraham 
Luyster, of their goods, &c. on, Xe. at, 
&c. with force and arms, fraudulently and 
unlawfully did conspire, &c. amongst 
themselves, wrongfully, injuriously, and 
unjustly, by wrongful and unjust means, 
to cheat and defraud the said William 
Luyster and Abraham It. Luy ster, of their 
said goods, &c. 

That on the 15th day of July, 1817, at, 
&e. the said Charles Cromwell was em- 
barrassed in his affairs, and was unable to 
pay his debts, and had confessed a judg- 
ment in favour of one John Haviland and 








money ; and, that the said Richard Field, 
being a partner in the house of Haviland 
and Field, was also embarrassed in his 
affairs, and unable to pay his debts as 
such partner. 

That the said Charles Cromwell and 
Richard Field, well knowing the premi- 
ses, and unlawfully, wickedly, and wrong- 
fully combining, devising, designing, and 
intending to cheat and defraud the said 
W. Luyster, and A. R. Luyster, of their 
goods, &c. in pursuance of said conspira- 
cy, &c. did agree and meet together, with 
the wicked intent and purpose aforesaid, 
and to cause and procure the said Luy- 
sters to believe, that the said Chi wles 
Cromwell and John Haviland, and the 
said Richard Field, were in good circum- 
stances, and able to pay their debts ; and to 
cause and procure the said Luysters to 
sell to him, the said Charles Cromwell, 
certain goods, &c. of great value, to wit, 
$500; and to accept of the note of him, 
the said Cromwell, drawn in favour of 
the said John Haviland and Richard Field, 
and endorsed by the said Haviland and 








$500, in payment thereof. 
That the said Charles Cromwell, after- 





the said Richard Field, for a large sum of 


Field, or one of them, for the said sum of 
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wards, to wit, on, &c. at, &c. the better 
and more effectually to complete and per- 
fect the said wicked contrivance, consp!- 
racy, and intention, did then and there 
pretend to the said A. R. Luyster, that he, 
the said Cromwell, was able to pay every 
one he owed: that he was doing a snug 
business, and that J, Haviland and 
Richard Field would endorse for him; and 


that they were as good as the Bank of 


New-York. By reason of which, he, the 
said A, R. Luyster, was then and there 
prevailed upon to consent, and did then 
and there consent and agree, to sell cer- 
tain <oods, &c. to said Cromwell, and af- 
terwerds, &c. at, &c. did deliver to him, 


the suid Charles Cromwell, one bile of 


India goods of great value, to wit, $500 ; 
by means of which premises, the Luy- 
sters have been impoverished and ag- 
grieved, to their damage and oppression, 
and against the peace of the people of the 
state of New-York, and their dignity. 

Lhe defendants demurred to the indict- 
ment ; and on Friday, the 6th of February, 
instant, their counsel opened the argu- 
ment, 

Anthon, after recurring to the indict- 
ment, which he examined in all its parts, 
contended that it was not competent for 
the public prosecutor (o turn that which 
constituted a mere civil injury into a pub- 
lic offence. The facts disclosed in this 
indictment, consisted in conspiring to 
cheat other persons, by certain specific 
means set forth. 

In the first count it is alleged, that 
Cromwell and Field conspired to cheat 
Otis and Swan of their goods, by having 
Cromwell represent to them, that he, the 
said Cromwell, was in solvent circum- 
stances, and able to pay his debts; and 
further, that ‘* Haviland and Field”? would 
endorse the note of said Cromwell—that 
he did make such representation, and 
thereby obtained goods on a credit of six 
months. The second count alleges, that 
ihe defendants conspired to defraud one 
Hugh Kk. Toler of his goods, by Cromwell 


pretending to him, that he would procure | 
the endorsement of ‘Haviland and Field,” 


who were able to pay their debts ; ‘and 
that in pursuance of such consyiracy, the 
defendants obtained the goods of Toler, by 
such represeniation. The third count 
alleges, that the defendants. with others, 
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conspired to defraud the Luysters of thei 
oods ; that Cromwell was embarrassed, 
and had confessed a judgment to Havi- 
and and Field, and that Field also was 
embarrassed, and that Cromwell repre- 
sented to the Luysters, that he was do- 
ling a snug business, that ‘* Haviland and 
| Field’? would endorse for him, and that 
they were as good as the Bank of New- 
‘York. By reason of which representa- 
ition one of the Luysters parted with the 
property of the firm. 
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made, would amount to a false pretence 
under the statute: they were not such pre- 
tences against which common prudence 
could not guard: nor could they be con- 
-idered as atlecting the public ; and the 
public prosecutor could not, by alleging 
a conspiracy, turn that which was a mere 
civil injury into a public offence. If, in 
this case, the facts would not support an 
indictment under the statute for obtaining 
goods by talse pretences, neither can they 
support an indictment for a conspiracy. 

The subject-matter of a conspiracy 
must be an act unlawful in itself, and 
against the public interest ; and it will 
be found, by a reference to the authori- 
ties, that the courts have confined this 
offence to its detinition in the statute, (1 
vol. Kh. L. p. 173, sect. 3.) 

In the case of the King vs. Turner 
and others, (13th East, 228,) the defen- 
dants were indicted for a conspiracy to 
snare and destroy hares in the warren 
of the prosecutor, and that in pursuance 
of such conspiracy, they came into the 
warren by night, armed with bludgeons 
and other weapons: on an objection to 








judgment, Lord Ellenborough held, that 
the indictment ceuld not be maintzined. 
He said that he ¢ should be sorry that the 
cases Im conspiracy against individuals, 
which have gone far enough, should be 
pushed still further. He should be sor- 
ry to have it doubted whether persons 
agreeing to go and sport upon another's 
cround, in other words, to commit a civil 
trespass, should be in peril of an indict- 
ment for an offence subjecting them to 
an infamous punishment.” 

To suffer this prosecution to be main- 
tained, argued the counsel, would be 








Neither of these representations, if 


the indictment, on a motion in arrest of 


overturning adjudged cases, and subvert-’ 
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ing the boundary line between civil and 
criminal offences. 

The counsel, in support of his argu- 
ment, cited 2d Burrows, 1129. 7th John. 
Rep. 201, Phill. Ev. s.75. 1 Hale’s P. C. 
c. 72. sec. 8. 3 Mod. 220. 4th Black. 
137, n. 2d Burns’ Just. 1128. 2 John. 
Cases, 301. 

Maxwell remarked, that the opposite 
counsel had addressed the court as if this 
were actually an mdictment at common 
law, for cheating by false tokens, or one 
under the statute for obtaining goods by 
false pretences. The indictment in this 
case is for a conspiracy; and the authori- 
ties relied on do not apply. 

Whether the act to be effected, or the 
means employed, were such as ordinary 
prudence might have guarded against, 1s 
immaterial: the conspiracy is the es- 
sence of the offence; and had the indict- 
ment been wanting in all the circumstan- 
ces alleged as the means, or in the overt 
acts used, still, this prosecution could 
have been maintained. 

The counsel urged, that he was not 
concluded by the matter alleged as the 
act or the means in the indic tment : ; and 
it would be competent on the trial for 
him to go into fifty acts, not alleged in the 
indictment, to establish the conspiracy. 

The gentlemen, in their argument, had 
not considered that an indictment for this 
particular offence might be maintained, 
as well for conspiring to do a thing in it- 
self lawful as unlawful. For instance, 
where the overseers of the poor, for the 
purpose of ridding the town of a woman 
pauper, conspired to marry her toanother, 
the authorities inform us that an indictment 
for this offence might be maintained. 

Therefore, if, in this case, we strike 
out all the means allegecd—all the overt 
acts, still this indictment is good. 

The counsel, in support of his argu- 
ment, cited Fuller’s case, Leach, 196. 
Eccles’ case, Leach, 276. Salk. 174. 1 
Vent. 304. 1 Sid. 174. I Lev. 125—62. 
3 Black. 126. 4th ib. 136. 2d Hale’s 
P. C. 277. 

The opposite counsel, in reply, con- 
tended that some crime, or some public 
offence, should be the subject-matter of 
an indictment for a conspiracy ; although 
it is not necessary to show that the act 
was consummated. 








The court remarked, that the decision 
in this case was important in a commer- 
cial community ; the question the court 
apprehended to be, Whether a man, 
actually in embarrassed circumstances, 
who represents himself as solvent and 
able to pay his debts, and further, that 
he will procure a good endorser, and, 
by that means, obtains goods on credit, 
is liable to be indicted. 

Curia advisare vult. 


On the last day of this term the mayor 
delivered the opinion of the court to the 
following effect : 

The indictment in this case is for a con- 
spiracy, and contains three counts. The 
defendants demurred, and have thereby, 
for the purpose of this decision, admitted 
the facts charged in the indictment. The 
general question therefore is, whether 
they amount to a legal offence. 

The charge in the first count substan- 
tially is, that the defendant conspired to 
cheat Otis & Swan of their property, and, 
for that purpose, agreed that Cromwell 
should purchase their goods on credit, 
and represent to them that he was sol- 
vent and able to pay his debts, and that 
Haviland & Field would endorse his note 
for the goods: and the indictment alleges 
that Cromwell did make this representa- 
tion, and thereby obtained the goods on 
credit, whereas, in truth, Cromwell was 
not solvent and Haviland and Field never 
did become his endorsers. 

Independent of the charge for a con- 
spiracy, this would be an indictment for 
obtaining goods by false pretences. In 
that view | think it could, clearly, not be 
maintained. The only material allega- 
tions are, that Cromwell represented 
himself as being solvent, and that Havi- 


\land & Field would be his endorsers, on 


which the credit was given. It 1s not 
alleged that Haviland or Field had any 
agency in the negotiation with Otis and 
Swan, or made any representations to 
them to induce them to give the credit to 
Cromwell. Otis and Swan acted on the 
word of Cromwell alone, and chose to 
put confidence in what he said; and alf 
he said was that he was solvent and would 
give an endorser. No artifice or circum- 


vention was used, and nothing was done 
out of the ordinary coureée of business, and 
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against which common prudence could | 
not guard. Admitting it to be false that | 
Cromwell was solvent, and that Haviland | 
& Field would become his endorsers, it | 
was but the case of a naked falsehood | 
concerning his own circumstances, and | 
his giving an endorser, and therefore not | 
indictable on the ground of obtaining! 
goods by false pretences. It was in the | 
power of Otis & Swan to inquire for 
themselves as to the credit of Cromwell, 
and also to ascertain whether Haviland 
& Field would be his endorsers, and it 
was also in their power to keep them- 
selves completely secure by retaining 
the possession of the goods until the note 
with the endorsement was furnished.— 
When goods are sold for cash or for 
notes, the delivery of the goods and the 
payment of the money or furnishing the 
notes, are legally to be considered as 
concurrent acts; and if from the confi- 
dence placed in a purchaser, or from 
courtesy, the goods are delivered with- 
out the money or notes, a noncompliance 
with the contract cannot afterwards be 
converted into a criminal offence. 

A similar case occurred in this court 
some time since, in which there appear- 
ed to have been a sale of flour for cash. 
The flour was delivered and the purcha- 
ser went off without paying the money, 
and it was held that an indictment would 
not lie. 

If merchants do their business in this 
manner, and place reliance on the bare 
assertions of individuals, when they have 
it in their power to ascertain the truth of 
their representations, and also amply to 
secure themselves by retaining the pos- 
session of their goods, they ought not af- 
terwards he permitted to make it the 
subject of a criminal prosecution. — It is 
their duty, as well as their right, to be 
prudent and circumspect, and thereby to 
prevent such impositions. 

The second count does not essentially 
vary from the first. The charge there 
is, for obtaining the goods of H. K. To- 
ler; and the only difference is that Crom- 
well, in addition to the offer of giving the 
endorsement of Haviland & Field, repre- 
sented that they (Haviland & Field) were 
fully able to pay their debts. 

In the third count it is further stated 
that Cromwell wag embarrassed and una- 








ble to pay his debts, that he had contess. 7 
edajudgment to Haviland & Field, fora | 
large sum of money ; that Field was also 7 
embarrassed, and was the partner of Ha. | 
viland, and, as such partner, unable to | 
pay his debts ; and that to obtain other | 
coods from W. & A. Luyster, they agreed | 
to represent, and Cromwell did repre- | 
sent, that he was able to pay every one | 
he owed, that he was doing a snug bu- 7 
ness, and that Haviland & Field would | 
endorse for him, and that they were as 7 
cood as the Bank of New-York. 

The principal difference in these counts 
from the first, consists in this, that Crom- 
well represented, in stronger terms than | 
before, his own solvency, and that of Ha- | 
viland and Field, when both he and Field | 
were insolvent ; and additional facts are 
stated to show their insolvency. [t was | 
still equally in the power of ‘Toler and 
of W. & A. Luyster to inquire into their 
solvency and judge for themselves, as it © 
was with Otis & Swan; the representa- | 
tions were still made by Cromwell alone: 
and it was also equally in the power of 
Toler and of W. & A. Luyster to retain | 
their goods until the security offered was 
furnished. I think, therefore, there can- 
not be a difference as to the legal result. 

In addition to what has been said as 
to the grounds of this indictment gene- 
rally, it may be observed, that if it can 
be maintained, a rule would be establish- 
ed by which innocent men might often be 
involved in the most serious consequen- 
ces. Merchants, frequently, have their 
business greatly extended. ‘They may, 
in good faith, believe themselves not on- 
ly solvent but in affluent circumstances, 
and they may believe their friends to be 
in the same situation. [f under such cir- 
cumstances they should make purchases, 
representing themselves and their friends 
who endorse for them as solvent, and it 
should turn out from unknown or unto- 
ward events, which could not be fore- 
seen, that they or their friends were ac- 
tually insolvent, they would be liable toa 
criminal prosecution. If it be answered, 
that such a prosecution would depend on 
the state of things known at the time of 
making such representations, it may be 
asked, how could that state of things be 

scertained without an inquiry into the 


‘whole extent of their private affairs; 








PS3- i 
rae 


ilso 


Ped 


Te. q 


Ha. ! 
- to 4 
her 


one | 


bu- 


uld 4 


as 9 


ints | 


ym- 


han | 


Hae 


are 
Wile 
anid 


eld i 


er | 


sit 


ita- 9 


ne: 


Vas 
an- 
alt. 
as 
ne- 
ran 
sh- 
be 
Bil- 
er 
ay, 
n- 
es, 
he 
ir- 
es, 
ils 
it 
to- 
2 
we 
0a 
a], 
on 
of 
be 
be 


he 


Pe 
[sj 


of 


ain 


. 


gor purpose in view? It was, to purchase 


CITY-HALL RECORDER. 39 


hich it would be impossible to make, 
nd which, I believe, was never heard of 
na criminal prosecution. 

But it has been argued, that this ts 
-harged to be a conspiracy between Crom- 
vell and Field, to etlect the purposes stat- 
“| in the indictment, and that in this re- 
pect, it differs from the case of obtaining | 
roods by false pretences ; and that, to! 





prove the conspiracy, evidence may be | 


iven of facts, independent of those set. 
orth in the indictment. There is no 
loubt, that so far as the allegation of a 
onspiracy is material, it may be ge- 
erally stated and proved, by any com- 
etent evidence. But, suppose the con- 
piracy, as stated in the indictment, prov- 
d; would it make a diflerence in the pre- 
ent case ? 

A conspiracy is an agreement or com- 
ination between two or more persons, to 
lo an unlawful, that is, a criminal act, or 
o accomplish a purpose, lawful in itself, 
ry means that are unlawful or criminal. 
rhis is governed by the acknowledged 
principle, that both the means and the end 
should be lawful, and that a lawful end 
will not justify unlawful means. 

If there were a combination between | 
Cromwell and Field, what was the object 


goods on their joint credit. This was not 
in itself criminal. What were the means 
to be employed ? They were, that Crom- 
well should represent himself as being 
solvent ; and also, that Haviland and Field, 
who were to be his endorsers, were sol- 
vent. This too, in a legal sense, for the 
purpose of a public prosecution, although 
untrue, was not criminal, for the reasons 
before given. The form of the indictment, 
therefore, charging the offence as a con- 
spiracy, cannot alter the merits of the 
case. It cannot make that criminal, 
which would otherwise not be so. 

It ought to be remembered, that in the 
whole of this case, we speak of the rules 
of criminal law, and not of the principles 
which ought to govern the conduct of in- 
dividuals towards each other. There are 
many private frauds and injuries, of a 
gross nature, which are not the subjects 
of criminal prosecutions. ‘The boundary 
between them, and those which amount 
to public offences, is often a matter of 
nice discrimination ; but we see no diffi- 


culty in the present case, and are of opi- 
nion, that the demurrer ought to be al- 
lowed. 

Judgment accordingly. 





(ASSAULT AND BATTERY—PREJUDICE 
AGAINST MEN OF COLOUR.) 


MOSES SIMON’S CASE. 


Maxwett, Counsel for the prosecution. 
Bocanrpvs and Fay, Counsel for the de- 
fendant. 


A person who purchased a ticket for a public ball, 
kept by a dancing master, has no right to as- 
sault the master, should he refuse admittance 
into the ball-room. 

It seems, that in such case, by the purchase of 
such ticket, the holder acquires a right of action, 
merely, against such master, for refusing admit- 
tance. 

Though, in law, free men of colour have equeh 
rights, yet among white men, in general, in this 
community, there is an honest prejudice 
against a further association or connexion 
with such men of colour, than is requisite in 
transacting business, 


The defendant, one of the counsellors 
of this court, was indicted for an assault 
and battery, committed on Charles Be- 
rault, on the 8th day of January last. 

It appeared from the testimony of Be- 
rault, who is a Frenchman, that he is a 
dancing master, having under his profes- 
sional care, a great number of youths of 
both sexes, in this city. The place of 
instruction is a public ball room at 
Washington Hall, hired by him for the 
purpose. 

Any gentleman, not belonging to the 
school, wishing to participate in the 
amusement with the scholars, might at- 
tend on particular days in the week, by 
purchasing for a dollar, , . the bar keeper, 
a ticket, which, on being presented to the 
door keeper of the dancing room, enti- 
tled the holder to admittance. The 
dances in which those not belonging to 
the school were admitted, as before stat- 
ed, were denominated publics. 

On the 20th of December, in the even- 
ing, the defendant, with his brother, at- 
tended one of the publics, and at that 
time, the scholars of Mr. Berault ex- 
pressed no particular disapprobation. 
They came again, and joined in the 
amusements of the evening; when Mr. 








Berault was informed, byseveral of his 
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scholars. that the presence of the defen- 
dant and his brother was generally disa- 
evreeable to the school; and that, unless 


they were excluded, a great number of 


the scholars would leave the school. Se- 
veral belonging to the school, communt- 
cated the same idea to Mr. M‘Intyre, the 
keeper of Washington Hall, who inform- 
ed Berault. 

This gentleman, with that peculiar de- 
licacy adapted to his profession, and con- 
formable to the French character, took 
the defendant and his brother apart from 
others in the ball room, and, in a confi- 
dential manner, imparted to them the dis- 
approbation expressed by the scholars : 
at the same time, iniorming them, that as 
for himself, he had no objection to their 
being there, but that he was fearful of the 
loss of many of the scholars, should the 
defendant and his brother continue their 
attendance. They appeared to be per- 
fectly satistied at this explanation ; and 
the defendant told Berault, that if he 
would permit them to take a turn or two 
in the room, as if nothing had happened, 
they would then leave the school. This 
request was granted, and they went away. 

On the evening of the day laid in the 
indictment, the defendant, having pur- 
chased of the bar keeper, a ticket for ad- 
mittance, came to the door, when the 
door keeper, according to the direction 
of Berault, refused admittance. An alter- 
cation having taken place at the door, 
between the defendant and the keeper, 
Berault came up, and informed the de- 
fendant, that he could not be admitted ; 
that he, Berault, had written the defen- 
dant a letter which ought to satisfy him. 
Notwithstanding this, the defendant re- 
quested the master to give up the names 
of those persons in the school, who had 
expressed their disapprobation at the at- 
tendance of his brother and himself. Be- 
rault informed him, that this request was 
inadmissible ; whereupon, the defendant 
said, that he should not believe him, un- 
less he would give up those names. As 
Berault was turning to go into the ball- 
room, the defendant slapped him in the 
face. 

Fay opened the case on behalf of the 
defendant. The counsel stated, that the 
defendant would show that he is an accre- 
dited gentleman: that he bad received a 








liberal education, in one of the best uni- 
versities in the country, and that his con- 
nexions were wealihy and respectable. 

The defendant, on this occasion, havy- 
ing purehased a ticket, which eniitied 
him to an admittance, was refused by the 
master ; and, in a momentary excitement 
of passion, while smarting under the in- 
dignity offered to his feelings, the defendant 
intlicted the blow. He would contend, that 
the master, by this ouirage, was, in fact, 
the first aggressor: he thereby strack the 
first blow, and had no right to complain. 

The defendant would further rely on 
the constitution, which had declared all 
men equal: on the constituted authori- 
ties of the country, by which he had been 
admitted a member of an honourable pro- 
fession ; and, in fine, he would make his 
appeal to the sympathies and moral feel- 
ings of the jury: for, said the counsel, an 
enlightened community will be ready to 
sanction this philanthropic sevtime:t, 
though varied from the words of tie poet: 
“ Honour and shame from no” complexion “ rise, 
“ Act well your part, there all the honour lies.” 

Mr. Van Deuzen, a witness for the de- 
fendant, testified, that on the evening the 
assault and battery complained of took 
place, he purchased a ticket, and came to 
the door of the ball room, when Berault 
requested him not to go in ; and it was the 
impression of the wiiness, that Berault 
shoved or pressed against Simons, to pre- 
vent his entrance. He requested the 
master to give up the names of those per- 
sons who had objected to his attendance, 
which request b. refused to grant. 

On his cross-examination, this witness 
stated, that the words spoken ny Simons 
prefatory. to the blow, were, “If you 
will not give me up the names, take that.” 

The defendant called on several gen- 
tlemen, who proved these facts: the deten- 
dant is reputed to be the nephew of Solo- 
mon Simons, a wealthy and respectable 
man, at Savannah. At this place, the de- 
fendant received the rudiments of his edu- 
cation, and came into the northern siates, 
well recommended by several gentlemen 
of respectability, among whom was Gene- 
ral Porter. 

The defendant was placed at an acades 
my in one of the towns in Connecticut, 
and while there, boarded at the house oi 
one of the first families in that state. Hav- 
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iw finished his preparatory studies in the 
academy, he entered New-Haven College, 
and during his continuance there, associ- 
ated with students, the sons of respecta- 
ble gentlemen, and attended the public 
balls. He then removed to Litchfield, 
in the same state, and commenced the 
study of the law, at Judge Reeves’ law 
«chool. He finished his legal studies at Al- 
bany, in the office of Abraham Van Vech- 
ten, an eminent counsellor of that city. 

While at these several places, his ge- 
neral character end deportment were 
good, and he had uniformly associated 
with persons of respectability. At Alba- 
ny, he boarded at Gregory’s hotel, where 
the first gentlemen in the country were 
entertained. 

Edmund C. Genet, a witness for the 
defendant, testified, that he nad known 
the defendant since 1812. While with 
Van Vechten, the defendant was much re- 
spected ; and no other prejudice existed 
against him, except that on account of his 
complexion, and that not among persons 
of an enlightened mind. The defendant 
is a person of a nice, delicate sense of 
honour; and under the peculiar circum- 
stances in which he was placed, his de- 
meanor has been as prudent and discreet 
as possible. 

The defendant having rested the de- 
fence, a young man who was a subscri- 
ber of Berault, and attended the publics, 
proved, that the dissatisfaction at the at- 
tendance of the defendant and his bro- 
ther, which was pretty general in the 
school, rested solely on the ground of 
their complexion. 

It further appeared from his testimony 
and that of Israel Purdy, that the blow 
given by the defendant to Berault was an 
act of retaliation. 

Peter M‘intyre, the keeper of Wash- 
ington Hall, a witness for the prosecution, 
testined, that the school consisted of six 
or seven hundred young persons of both 


sexes ; and that ten or twelve of the gen- || 


tlemen scholars complained to him, that 
Berault had admitted two coloured men 
into his publics. and that if he continued 
‘o to do, the complainants would leave 
the school. One of these young men 
told the witness, that the defendant’s bro- 


ther bad danced with the handsomest girl 








in the school. The witness imparted 
these complaints to Berault. 

This witness further proved, that he 
kept a public ordinary for gentlemen, 
and that the defendant, some time ago, 
dined there ; and that once in particular, 
an objection was made by a gentleman 
to the attendance of the defendant at the 
dinner table. 

William B. Cozzens, of the firm of 
Martling and Cozzens, keepers of Tam- 
many Hall, on being sworn, testified, that 
a public ordinary is kept at their house ; 
that the defendant used to dine there ; 
and that the witness had heard frequent 
complaints, especially from southern gen- 
tlemen, against the defendant’s dining at 
the same table with them. This wag 
mentioned to the defendant, in a confiden- 
tial manner, who withdrew his attend- 
ance. 

Though the witness does not know 
whether he would have had a legal right 
to exclude the defendant from his ordina- 
ry, yet he had no doubt this measure, on 
the score of interest, would have condu- 
ced to the advantace of his establishment. 

William L. Rose, counsellor at law, on 
being sworn, testified, that he boarded at 
Tammany Hall while the defendant at- 
tended the ordinary there, and that the 
dissatisfaction at his being at the table 
was general among the guests of Martling 
and Cozzens. 

John Watts, a witness for the defen- 
dant, on being sworn, stated, that the 
defendant boarded at Gregory’s ho- 
tel, in Albany; and while there, gen- 
ilemen of the first respectability resorted 
to the house, and dined at the same table 
with the defendant. Among the rest, the 
witness recollects that Governor Ogden, 
of New-Jersey, dined at Gregory’s, and 
in a friendly, familiar manner, shook 
hands with the defendant. 

His character is perfectly fair and un- 
exceptionable. 

Maxwell, (to the witness,) Dr. Watts, 
suppose you had a sister at a dancing 
school, or at a public ball, would you be 
willing that she should dance with the _ 
defendant—however fair his character 
may be ? 

The witness: Mr. Attorney, I have my 
private opinions, and those epinions are 
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sacred. I shall, therefore, decline an- 
swering your question. 

Fay summed up the case to the jury, 
and Bogardus followed him. 

Maxwell summed up on behalf of the 
prosecution. 

The mayor charged the jury, that the 
determination of this case did not depend 
upon the rules of politeness ; and much 
of the matter brought into discussion was 
foreign to the issue. The only point in 
the case was, whether the defendant ts 
guilty of an assault and battery on Berault. 

It appeared from the testimony, that 
the defendant and his brother, being at 
the school room of Berault, were apprized 
by him, in a confidential manner, that 
their attendance was a matter of dissatis- 
faction to the scholars. On this sugges- 
tion the defendant appeared satisfied, and, 
with his brother, departed. Some time 
afterwards he purchased a ticket, and 
came to the school-room door for admit- 
tance. After what had previously taken 
place, it will rest with the jury to say, 
whether this conduct does not indicate an 
intention on his part of making a disturb- 
ance. 

It cannot be denied but that the mas- 
ter, having hired that room for a specilic 
purpose, had the right of excluding any 
person he thought proper. 

But it is urged, 
tickets for sale in a public bar-room, 
whoever purchased had a right to be 
admitted ; and that, had the master wish- 
ed to exclude the defendant, the bar- 
keeper should have been instructed not 
But it will be easily per- 
ceived, that this precaution could not 
have produced the effect ; for any person, 
however obnoxious to the master and his 
scholars, could have purchased a ticket, 
by sending another person to the bar- 
keeper. 

The purchase of this ticket, admiiting 
it to have taken place by the permission 
of Berault, created a private contract be 
tween him and the defendant; and the 
refusal on the part of the master, to ad- 
mit the defendant, might, perhaps, entitle 
him to a suit to recover back the mo- 
ney paid, with such damages as he had 
sustained. 

But it does not appear that this 
assault and battery was committed by 


that if he exposed | 
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‘the defendant, while endeavouring to 
| press his way into the room, in pur- 
isuance of his rights; but, for the pur- 
| pose of retaliating for that which he con- 
ceived to be an injury or insult. Should 
the jury believe this, it will be their duty 
to convict him. 

He was found guilty, and fined $10 
and the costs. 

On this occasion, gladly would we have 
confined ourselves to the facts, and have 
hav oided the discussion of a subject in it- 
r elf unpleasant. But when public preju- 
| 





dices are assailed, and private opinions 
canvassed, conducting a public journal, 
we deem it an imperious duty, to exa- 
mine, to weigh, and to pronounce, ac- 
cording to the dictates of a mind tender 
of private feelings, ardent for the deve- 
lopment of truth. 

On the subject of slavery, we have 
— on a former occasion. (2d vol. p. 

126.) We traced its origin to fraud, to 
avarice, and crime ; and we expatiated at 
some length, on the demoralizing effects 
of the slave trade. We then spoke as 
we believed, and according to the pre- 
vailing sentiments in an enlightened and 
philanthropic age 

But there is a point, beyond which we 
cannot go. Universal benevolence is 
\laudable ; the prostration of all distinc- 
| tons among men, monstrous. The secu- 
rity of the general rights of mankind is 
the glorious prerogative of our constitu- 
tion: but even that charter may be refer- 
red to, for the purpose of maintaining a 
preposterous dogma, which neither the 
letier nor spirit will warrant. 

In this community, we hold it to be a 
sacred maxim, flowing from the constitu- 
tion, that all men have equal rights ; at 
the same time we assert, that there is, and 
ought to be, a distinction, in society, be- 
tween those whom we are proud in ele- 
vating to the highest stations of honour, 
as our most distinguished citizens, and 
imen of that race who, for centuries, have 
been in the bosom of our country, in the 
condition of slaves and servants. We 
may say, indeed, in this country, that all 
men are equal: but if this axiom be taken 
without modification, if it be considered 
as ithplying more or less than an equality 
of rights in law, it is a political absurdity, 
having no foundation in truth. 
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We also believe that, as Christians, it 
is our duty to exercise charity towards 
all men ; as philanthropists, to ameliorate 
the condition of the human family, as far 
as may be in our power ; but we do not 
believe that we are therefore bound to 
admit into the bosom of our families, as 
an inmate, or companion of our dearest 
friends and relatives, an individual, whose 
origin, stamped on his front by the hand 
of nature herself, may be traced to an 
unnatural connexion between one of a 
degraded cast in society, and another of 
our own cast, still more degraded. 

We cannot deny the abstract right of 
any parent or friend, in bestowing a libe- 
ral education on any young man in socie- 
ty, or of preparing him for an honourable 
profession; nor can we say, that our 
judges could legally reject any man of a 
good moral character, and of competent 
acquirements, who might present himself 
for an examination. In this country, the 
road to distinction and eminence in all 
professions is open for all men—it is 
right this should be so; and that public 
opinion alone should furnish a corrective 
to any inconvenience flowing from a prin- 
ciple so universal in its operation. 

The gentlemen of the bar, as a body, 
constitute a portion of this community ; 
and the members, taken collectively or 
individually, have a right to cherish any 
prejudice, or maintain any public or pri- 
vate opinion. When, therefore, any 
member is admitted into that body, how- 
ever well supported by the positive insti- 
tutions of the country, and whatever may 
be his qualifications, still, if the gentlemen 
of that profession perceive, in such an 
admission, a manifest anomaly, calculated 
to derogate from the dignity of the bar in 
public opinion, they have a right to avoid 
an association with him in any case—to 
refuse consultation in which he may be 
called to participate, and to proclaim to 
the community, ‘* Your opinions and pre- 
judices correspond with ours: habit— 
education—the feelings we have ever 
cherished in common with you from our 
infancy, forbid an acknowledgment of 
this man as an accredited member of our 
fraternity.” 

Are such opinions and prejudices just, 
and is it right to indulge such feelings ? 








In our view, the affirmative of this ques- 
tion is demonstrable from a variety of im- 
portant considerations : our limits forbid 
a recurrence to more than one: 

As citizens of this republic, each indi- 
vidual is interested in the establishment 
of a national character. This country, 
now in its infancy, is just rising in the 
scale of nations. By reason of the emi- 
grations from Europe, our population, 
considered in the aggregate, must neces- 
sarily be mixed; and many years must 
elapse, before a national character can be 
fully established. But, whenever that 
time may arrive, it were devoutly to be 
wished, that ours should be purely the 
American character. Like our European 
ancestors, before the irruption of the 
Moors into Spain, let the complexion re- 
main unchanged—the blood entire ; and 
let not the African tinge mantle on the 
cheeks of our descendants. 

No—if at some future period, heaven in 
its wrath should suffer a different cast of 
men, like the ancient Goths and Vandals, 
to overrun this country, and, by force, 
settle themselves among us—should a 
second Zingis-Khan, with his conquering 
hordes, make an irruption into our terri- 
tory, then, indeed, our descendants might 
patiently submit to a degradation, which 
it might not be in their power to obviate. 
But, as we regard our future national 
character—as we regard the destinies of 
posterity, let us not voluntarily submit to 
an evil, more dreadful in its ultimate 
effects on the population of a country, 
than all the legions of Genseric and Ala- 
ric. The Goths and Vandals of the tor- 
rid zone are in the bosom of our country, 
but, thank heaven, not in the condition of 
conquerors: let them remain in their 
place; unless the hand of genuine bene- 
volence shall remove and colonize them 
in a distant region ; but let us not, through 
a false philanthropy, introduce them into 
the bosom of our families, to participate 
with our friends and relatives in the 
amusements and courtesies of life. Let 
us still continue to cherish those preju- 
dices, sentiments, and feelings, which 
spring from a laudable national dignity, 
and which have 

‘: Grown with our growth, and strengthened 
with our strength.” 
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(BUROLARY=-MATERIALITY OF PLACE. ) 
JOHN CARNY’S CASE. 


Maxwe., Counsel for the Prosecution. 

Witson, Counsel for the Prisoner. 

In an indictment for burglary, the offence was 
stated to have been committed in the tenth 
ward of the city of New-York, and the evi- 
dence on the trial was, that the locus in quo 
was in the sixth ward. Held that the indict- 
ment for that offence was defective. 

The prisoner was indicted for a bur- 
glary, committed in the dwelling house 
of George Ryder, in the tenth ward of 
the city of New-York, on the night of 
the 25th of January last. 

[t appeared in evidence, that on the 
night laid in the indictment, the watch 
store of Ryder, (occupied by him for 
sleeping,) 48 Bowery, and in the sixth 
ward in this city, was broken open, and 
thirty watches and a quantity of jewelry, 
amounting in the whole to more than 
$600, taken away. 

That a part of the property was in the 
possession of the prisoner, who offered it 
for sale, was proved by William Mooney 
and William Dickson. 

After the introduction of the testimony, 
Wilson objected to the indictment, on 
the ground, that the ward was incor- 
rectly laid, He contended that in an in- 
dictment for burglary, the vill or parish 
is material, and that the variance be- 
tween this allegation in the indictment 
and the proof was fatal. 

Maxwell argued, that as it was laid 
in the indictment that this offence was 
committed in the city and county of New- 
York, this was sufficient, and the addi- 
tion of the ward was but surplusage, which 
might be rejected. 

The court decided that, generally 
speaking, the particular place laid in 
an indictment is immaterial, provided 
the offence be alleged as having been 
committed within the city and county: 
but this species of offence formed an ex- | 
ception. The particular vill or parish, 
according to the English authorities, 
must be laid, and that correctly. The 
place is the very essence of the offence, 
and is material. 

This state is divided into counties, 
towns, cities and wards, and the division 
of cities into wards is analogous to that of 
counties into towns, inasmuch as most of 
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the officers of towns are chosen in wards. 
In this case, had no other felony been 
committed, the prisoner would have been 
entitled to his acquittal; but as the in- 
dictment embraces the grand larceny, 
the court advise the jury to acquit him 
of the burglary, and find him guilty of 
the other offence. 

The prisoner was found guilty of 
grand larceny, and sentenced to the state 
prison for ten years. 





(OWNERSHIP—CONFESSION. ) 
JOSEPH MAHAN ind. with ABRAHAM 
ANDERSON. 

Maxwe tt, Counsel for the Prosecution. 

Price, Counsel for the Prisoner. 

To convict a prisoner of larceny, it is essential 
for the public prosecutor to prove, that the 
goods of him in whom the ownership is laid in 
the indictment were stolen. 

The prisoners were indicted for petit 
larceny in stealing a silver gilt watch, the 
property of John Walker. 

Anderson was admitted as an approver 
on the trial, and testified that in the night, 
at twelve o’clock, while walking along 
Water-Street, in company with Mahan, 
they saw a man lying on a stoop asleep: 
that they went up and shook him, but 
could not wake hun, and that Mahan ri- 
fled the sleeper’s fob of the watch laid 
in the indictment. The witness further 
stated that he did not know the man. 

Maxwell, hereupon, offered to read 
the examination of the prisoner, admitting 
the felony. 

Price objected to the evidence offered, 
on the ground that a felony committed on 
John Walker had not been proved. 

The court, however, permitted the ex- 
amination to be read, which stated the same 
matters in effect as Anderson had related. 

No other evidence was offered; and, 
afier the arguments of the respective 
counsel, the mayor charged the jury, 
that to convict a prisoner of the offence 
laid in this indictment, it was necessary 
for the public prosecutor to show that 
the property of him in whom the owner- 
ship is laid was stolen, In this case the 
owner is not produced as a witness, and a 
link in the chain of testimony is wanting. 
The ownership is material, and should be 
proved. 

The jury acquitted the prisoner, 
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